Filing # 93930870 E-Filed 08/09/2019 12:16:30 PM

IN THE CIRCUIT COURT OF THE 11" JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

C&A 900 COLLINS LLC, :
a Delaware Limited Liability Company ¢ CIVIL DIVISION
Plaintiffs, :  Case No. 2018-37067-CA-01 (30}

V.

SOUTH BEACH CIGAR BAR, LLG, a
Florida Limited Liability Company;
NEPTUNE CIGARS, INC., a Florida
Corporation,

Defendants.

SOUTH BEACH CIGAR BAR, LLC, a
Florida Limited Liability Company

Plaintift, :
V. ¢ Consolidated Case
Case No, 2018-37184-CA-01
C&A 900 COLLINS LLC,
a Delaware Limited Liability Company.

Defendant. :
/

AMENDED AND SUPERSEDING

MOTION FOR LEAVE TO AMEND AND FILE
SECOND AMENDED COMPLAINT

Comes now the Plaintiff C&A 960 COLLINS LLC by and though undersigned counsel,
pursuant to F R Civ.P. Rule 1.170, F R.Civ.P. Rule 1.180 and F R Civ.P. Rule 1.190, and hereby
respectfully requests that this Honorable Court exercise its judicial discretion in the interests of
justice and grant leave to file the Plaintift’s Second Amended Complaint filed of record herewith.

This amended and superseding motion replaces and supersedes that motion for leave to amend
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filed of record Filing # 92684804 E-Filed 07/17/2019 10:53:08 AM which will be withdrawn by
separate filing.
It is respectfully suggested that leave of court should be granted in this matter because:

1. This Honorable Court granted the Plaintiff leave to amend the complaint to include an

indemnification count.

During discovery conducted in this matter additional evidence was discovered which led

o

to additional fine tuning and clarification of the complaint as well as additional counts.

3. Newly discovered evidence has come to the knowledge of the Plaintift which is included

1o this pleading.

For the reasons set forth herein it is respectfully requested that this Honorable Court enter its
order deeming the Second Amended Complaint filed of record as Exhibit A hereto and served on
the Defendants contemporaneocusly herewith as the superseding and operative complaint in this

action for the Plaintiffs and giving the Defendants 20 days to file a responsive pleading.
MEMORANDUM OF LAW
i LEGAL STANDARD

Florida Rule of Civil Procedure 1.190 provides that "leave of court {to amend pleadings]
shall be given freely when justice so requires." Public policy favors the liberal amendment of
pleadings so that cases may be decided on their merits. Craig v. Fast Pasco Med. Crr., Inc. 650
S0.2d 179 (Fla. 2d DCA 1995); State Farm Fire Cas. Co. v. Fleet Fin. Corp., 724 S0.2d 1218 (Fla.
S5th DCA 1998); Adams v. Knabb Turpentine Co.. Inc., 435 80.2d 944 (Fla. 1 st DCA 1983).

The trial court's discretion should be exercised in accordance with the public policy of this
state to freely allow amendments so that cases may be resolved on their merits. All doubts should
be resolved in favor of allowing amendment. See Hatcher v. Chandler, 589 80.2d 428 (Fla. st
DCA 1991). This1s especially true when leave to amend is sought at or before a summary judgment
hearing. See Monterov. Compugraphic Corp., 531 50.2d 1034 (Fla. 3d DCA 1988). "As a general
rule, refusal to allow amendment of a pleading constitutes an abuse of discretion unless it clearly
appears that allowing the amendment would prejudice the opposing party; the privilege to amend

has been abused; or amendment would be futile." Bill Williams Air Conditioning & Heating, Inc.
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v. Haymarket Cooperative Bank, 592 So.2d 302, 305 (Fla. 1st DCA 1991}, All doubts must be
resolved in favor of allowing amendment of pleadings. Thompson v. Publix Supermarkets, Inc.,
615 So.2d 796 (Fla. 1st DCA 1993).

The failure to permit amendment constitutes an abuse of discretion unless it clearly appears
the amendment would prejudice the opposing party, the privilege to amend has been abused, or
amendment would be futile Carter v. Ferrell, 666 S0.2d 556 (Fla. 2d DCA 1995) and, where as
here, the amendment is based on the same conduct, transaction, or occurrence as the original
Petitioner to modify judgment, leave to amend is particularly appropriate. Knipp v. Weinbaum,
351 S0.2d 1081 (Fla. 3d DCA 1 977).

Further, Rule 1.170(f), Florida Rules of Civil Procedure, provides that, "[wlhen a pleader
fails to set up a counterclaim ... through oversight, inadvertence or excusable neglect or when
justice requires, the pleader may set up the counterclaim .. by amendment with leave of the court.”
Numerous decisions suggest that this provision should be interpreted especially broadly when a
compulsory counterclaim is involved, and that, in such a case, denial of leave to file the
counterclaim will almost always be found to be an abuse of discretion. See, e.g., Moline v. Square
Builders of Ormond Beach, Inc., 557 §0.2d 963 (Fla. 5th DCA 1990); Advanced Fnergy Concepts,
Inc. v. Waugh, 510 So.2d 1081 (Fla. Ist DCA 1987), Branscomb v. Ploof Truck Lines, Inc., 454
S0.2d 59 (Fla. 1st DCA 1984}, Braicher v. Wronkowski, 417 S0.2d 1132 (Fla. 5th DCA), review
denied, 424 S0.2d 760 (Fla. 1982); Romish v. Albo, 291 So.2d 24 (Fla. 3d DCA 1974).

Certificate of Service

I HEREBY CERTIFY that a true and correct copy of the foregoing document was filed
with the Clerk of the Courts and served via email through the Florida Courts eFiling Portal in
accordance with Rule 2.516 of the Florida Rules of Judicial Administration upon all counsel of
record.

On August 9, 2019

Respectfully submitted,

Baron, Breslin & Sarmiento
Fl. Rule of Jud. Admin. 2.516 Netice
Primary email: EService@@RichardBaronlaw. com
Secendary Email: JBo RichardBaronl aw.com
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s/ Jerry Breslin
s/ Richard Baron

Jerry Breslin, Esq.

Florida Bar # 269573

Email: JB@RichardBaront aw corp
Richard Baron, Esq.

Fla. Bar # 178675

Email: BB ichardBarontaw com
Baron, Breslin & Sarmiento, Attorneys at Law
The DuPont Building

169 East Flagler Street

Suite 700

Miami, F133131

Tel.: 305-577-4626

Fax.: 305-577-4630
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IN THE CIRCUIT COURT OF THE 11% JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

C&A 9060 COLLINS LLC, :
a Delaware Limited Liability Company : CIVIL DIVISION

Plaintiffs, :  Case No. 2018-37067-CA-01 (30)
V. :

SOUTH BEACH CIGAR BAR, LLC, a
Florida Limited Liability Company;
NEPTUNE CIGARS, INC,, a Florida
Corporation,

Defendants.

SOUTH BEACH CIGAR BAR, LLC, a
Florida Limited Liability Company

Plaintift] :
V. ¢ {onsolidated Case
Case No, 2018-37184-CA-01
C&A 9006 COLLINS LLC,
a Delaware Limited Liability Company.

Defendant. :
/

SECOND AMENDED COMPLAINT

COMES NOW, the Plaintiff C&A 900 COLLINS LLC, a Delaware limited liability
company (heretnafter “C&A 900 COLLINS” or “Landlord”) in Case No.: 2018-37067-CA-01 and
sues the Defendants SOUTH BEACH CIGAR BAR, LLC, a Florida limited liability company
(hereinafter “South Beach Cigar” or “Tenant”) tor breach of contract, breach of the implied
covenant of good faith and fair dealing, indemnification and damages and other relief and
NEPTUNE CIGARS, INC., a Florida Corporation (hereinafter “Neptune Cigar”) for breach of

guarantee and would state as follows:
ALLEGATIONS COMMON TO ALL COUNTS

1. This is an action for breach of a commercial lease, indemnification, and damages in excess



of $15,000.00,
2. At all times material hereto, the Plaintiff C&A 900 COLLINS was and is a Limited
Liability Company registered in the state of Delaware and 1s otherwise sut juris.

3. At all times material hereto, the Defendant SOUTH BEACH CIGAR BAR, LLC was and
is a Limited Liability Company registered in the state of Florida with a principal address in Miami-

Dade County, Florida and is otherwise sui juris.

4, At all times material hereto, the Defendant NEPTUNE CIGARS, INC., was and 1s a
Corporation registered in the state of Florida with a principal address in Miami-Dade County,

Florida and 1s otherwise sui juris.

TiE CoraL ROCK HousE — HISTORY OF THE CORAL WALLS;

5. The property that is the subject to this lawsuit is located at 900 Collins Avenue in Miamt

Beach, Florida and is the subject of the in rem jurisdiction of this court. (the “Subject Premises”).

6. The Subject Premises was built in 1916 and has often been referred to as the “Coral Rock

House” or the “Avery Smith House”.

7. The Subject Premises is now designated as a preserved landmark property because of its

unique and historic coral rock walls.
8. The property was purchased by the Plaintiff in 2011

9. In 2007 the prior owner, a developer, demolished a great part of the coral rock house
leaving only certain unsupported coral rock walls — which were in danger of falling down.

(attached hereto and incorporated herein as Exhibit A 1.}

10.  Due to a public outery, the demolition was stopped and the remaining unsupported coral
rock was left standing. See A 1.
11 The prior owner then chose, or was required, to preserve the coral stone and an expert

engineer was needed for this unique project.

12, The expert engineer elected and hired to design a system to reinforce the walls was Youssef

Hachem, Ph.D., P.E., S.1, of YHCE engineering,

13 In 2008, Dr. Hachem designed and engineered a support structure approved by the

preservation boards to support the coral rock walls from the interior.



14. This system that he designed and engineered involved drilling anchors into the coral rock
from the inside and then building a retaining wall on the inside of the walls and pouring concrete
into the frame and securing the anchors. This system was designed to support the unsupported
rocks from the inside so as not to deface or change the exterior of the walls which was not permitted
to be changed by the preservation board. (picture of support system installation in progress

attached hereto and incorporated herein as Exhibit A 2.).

15. Asis seen in Exhibit A 2, the coral rock is both anchored by rebar and fastened by concrete

to the support wall that was poured on the interior of the building,

16.  The system and support designed and installed by Dr. Hachem and YHCE was and is
unique as it was designed specifically for this unique property. Due to the nature of the support

system installed, the coral rock cannot be removed without completely destroying it.

17.  Dr. Hachem is the person with the most knowledge and expertise regarding this unique

coral rock structure and its support system.

NEGOTIATIONS PRIOR TO ENTRY INTO A LEASE AGREEMENT:

18. In March of 2017, the Landlord and Tenant engaged in negotiations for the lease of the
Subject Premises and ultimately executed a letter of intent. (attached hereto and incorporated

herein as Exhibit B.)

19. As is evidenced in the letter of intent, as a part of these pre-lease negotiations the parties

contemplated that the Landlord would:

Deliver Condition and Landlord’s Work

“Landlord shall deliver the premises 1o vanilia box condition inclusive of: HVAC,
walls, ceiling, electrical, fire sprinklers, lighting, and one ADA compliant restroom.
deliver the premises.”

and
Possession
“Upon substantial completion of Landlord's Work”.
and

{(Rent) Commencement

“The earlier of (1) one hundred twenty (120} days from Possession or (i1} Tenant
opening for business.”

{attached hereto and incorporated herein as Exhibit B.)

tad



20. As such, at the time of the letier of intent in March of 2017, the Landlord agreed to do all
the 1nitial buildout construction, deliver the property in a “vanilla box” condition and give the

Tenant four (4) month’s rent forgiveness.

THE TENANT AGREES TO THE INITIAL BUILDOUT FOR SUBSTANTIAL FINANCIAL INCENTIVES:

21 However, prior to the execution of the Lease Agreement (on July 17, 2019), in exchange
for substantial financial incentives and payments, the Landlord and Tenant renegotiated the
“Landlord’s Work” outlined in the Letter of Intent, and instead agreed the Tenant would take the
property “as 187 and it would be the Tenant that performed all the initial construction of the
premises to turn the premises into a “first class retail establishment”. (See Lease Agreement,

Section 6).

22, These financial incentives received by the Tenant included a “Free Rent Period” of 270
days (Lease Agreement, Section 1) which had a cash value of approximately $216, 675.00 as well
as a cash payment of $125,000.00 (“Construction Allowance”) to Tenant within forty-five (45)
days of the completion of the “Initial Work”. See Lease Agreement, Section 8 — “Tenant

Improvement Allowance”.

23. The value of the Free Rent Period and Construction Allowance from Landlord to Tenant

totaled $341,675.00 (hereinafter collectively “Incentive Funds”).

24, Although the Landlord agreed to permit the Tenant to do the initial build out and to pay
the Tenant to do it, the time in which the Tenant had to act was clearly defined in the lease

agreement.

25. The Landlord and Tenant agreed that Tenant’s construction obligations and the opening of
the business were time critical. {(See Lease Agreement, Section 32 — time of essence). The Tenant
agreed that it was obligated to:
a) perform “Initial Work” not later than 180 days following the “Commencement
Date”, or on January 16, 2018, See Lease Agreement, Section 6{(b),

b) maintain “the look and feel of the Building [that] are of paramount importance to
Landlord” and that Tenant was required to open its retail “Cigar Bar” business not
later than the “Latest Opening Date”, or January 16, 2018. See Lease Agreement,
Section 6(b) and 7(a};

T LEASE AGREEMENT:

26.  Landlord and Tenant entered into a lease agreement regarding the Subject Premises on July



19, 2017 (attached hereto and incorporated herein as Exhibit C) {the “Lease Agreement”)}.

27.  The Lease Agreement defined the “Commencement Date” and the “Possession Date” as
the same date. See Lease Agreement, Section 1(b). Here the Commencement Date and Possession

Date is July 19, 2017. {attached hereto and incorporated herein as Exhibit D)

28. The Lease Agreement between Landlord and Tenant granted rights and imposed liabilities

and obligations on the parties

29, Section 6 of the Lease Agreement explicitly states that the Subject Premises were being
accepted by the Tenant “as is,” providing that:
Subject to the provisions of this Lease, Tenant shall accept the Premises "as is",
Tenant acknowledges that, except as expressly set forth in this Lease, Landlord
makes no representation or warranty, express or implied in fact or by law, as
to the nature or condition of the Premises or its fitness or availability for any
particular use, or the income from or expenses of operation of the Premises.
30.  The Landlord’s only obligations at the time of delivery were that the premises be vacant
and broom clean and in compliance with historic certifications. See Lease Agreement, Section
o(a);
31 At the time of execution of the Lease Agreement and at all times material hereto, the Tenant
was fully aware that the Subject Premises had been designated as a historic landmark property due

in part to its coral rock exterior of the storefront.
32 Section 12(f) of the Lease Agreement states:

Tenant acknowledges that the Building is located in the "Art Deco" district and is
on the Histeric Landmark's registry. The exterior storefront of the Building and
the interior floating are considered part of the historical landmark components of
the Building. Tenant shall comply with all Legal Requirements in connection
with Tenant's Work including, without limitation, any alterations to the
storefront, flooring and the Building. (emphasis added).

Section 18(A) of the L.ease Agreement states:

In addition, and not in limitation, all signs shall comply with all Legal Requirements
of appropriate governmental authorities including, without limitation, those of the
City of Miami Beach, Art Dece district overlay committee, Board of
Adjustment and/ov Historic Preservation Board, and all necessary permits or
licenses shall be obtained by Tenant prior to erecting said sign. {emphasis sdded}

Tenant had obligations to make monetary payrments to the Landlord over the term the Lease

42
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Agreement as defined therein.

34

Tenant had other express obligations defined in the Lease Agreement including, without

limitation, in pertinent part:

a)

d)

e)

f)

g)

h)

Tenant was obligated to do “lnitial Work™ construction to fixture the premisesas a
“first class retail establishment”. See Lease Agreement, Section 6(b);

Tenant was obligated to pay annual real estate property taxes and assessments. See
Lease Agreement, Section 5(i};

Tenant was obligated to perform “Initial Work™ not later than 180 days following
the “Commencement Date”, or on January 16, 2018, Tenant acknowledged that
“the look and feel of the Building are of paramount importance to Landlord” and
that the Landlord would not have agreed to the Lease without the Tenant’s
agreement of these rights. See Lease Agreement, Section 6(b});

Tenant was required to initially open for business not later than 180 days following
the “Commencement Date”, the “Latest Opening Date” or on January 16, 2018. See
Lease Agreement, Section 6(b) and 7(a},

Other than the Landlord’s obligations to keep the “structural roof, structural
components of the exterior walls, structural floor slabs and foundations of the
premises, the Tenant was required to: “at Tenant's expense, shall make all repairs
and replacements to keep and maintain the Premises in good condition and repair,
including, but not limited to, the heating, ventilating, and air conditioning system
(HV AC) and the hot water, electrical, and other mechanical installations
exclusively serving the Premises {whether or not located within the Premises); the
plumbing and sewer systems exclusively serving the Premises; the exterior and
interior portions of all doors including door checks and hardware; grease traps and
similar systems {whether or not located within the Premises); all windows including
hardware and other appurtenances, and all other glass and cetling”;

Tenant was responsible for providing Landlord with “reasonable time” to make
“commercially reasonable” repairs required by the Lease Agreement. See Lease
Agreement, Section 13;

Tenant was required to maintain the Subject Premises in “good condition and
repair” and upon surrendering possession, to ensure the Subject Premises were in
the conditions as when Tenant “opens for business.” See Lease Agreement,
Sections 14 and 28;

Tenant was responsible for maintaining business interruption and rent loss
insurance equal to twelve months’ rent, insurance premiums, and maintenance
costs. See Lease Agreement, Section 17(e); and

Tenant was required to provide the Landlord with a sufficient time as “reasonably
required” to cure any defaults after written notice from the Tenant. See Lease
Agreement, Section 24(c).

Tenant was provided with a negotiated “Free Rent Period” of 270 days, where Tenant was
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vot required to pay rent to the Landlord during its possession of the Subject Premises. See Lease

Agreement, Sections 1(b) and 4(a)}.

36.  This provision was in lieu of the obligations outlined in a letter of intent prior to the entry
of the lease wherein the Landiord would supply the Subject Premises in “vanilla box” condition.
As such, the Tenant agreed to make all repairs and modifications to put the Subject Premises in
“vanilla box” condition for the consideration of nine (9) months lease forgiveness — or

approximately $215,685.00 plus a cash payment of $125,000.00.

THE SUBTERFUGE AND BAD FAITH OF SOUTH BEACH CIGAR

THE LEASE 1S SIGNED AND THE TENANT FAILS TO ACT:

37.  The lease was signed and the Tenant took possession on July 19, 2017, (Exhibit D).
38. The “Commencement Date” under the lease was July 19, 2018.

39, After signing the lease in July of 2017, Tenant failed to obtain permits to perform any of

the discussed renovations for the remainder of 2017,

40.  In fact, Tenant failed to obtain any permits to conduct any construction on the premises
until August 25, 2018, over thirteen (13) months from the Commencement Date and over seven

{7) months from the Latest Opening Date.

41. The Tenant knew no later than the fall of 2017 that the Tenant could not comply with its
contractual obligations to finish the initial work and open the business by the required Latest

Opening Date of January 16, 2018.
42, The tenant did not seek extensions or modifications of the lease.

43, Instead, the Tenant commenced in the fall of 2017 to engage in a pattern of self-serving
emails attempting to shift blame for its own failure to comply with the Lease Agreement to the
Landlord for contrived delays and breaches of the Lease as well as fabricated claims of structural

damages of the premises that did not actually exist.

TENANTS ONGOING BREACH OF THE LEASE FROM JANUARY 16, 2018:

44, Tenant breached the Lease Agreement on January 16, 2018 by failing to complete the

“Initial Work” as required under the Lease Agreement, Section 6(b).

45 Tenant breached the Lease Agreement on January 16, 2018 by failing to open for business



on the “Latest Opeuning Date” as required under the Lease Agreement, Section 7.

46. At no time from January 16, 2018 through the date the Tenant abandoned the premises in
October of 2018 did Tenant cure or otherwise come into compliance with the terms of the Lease
Agreement and was, at all times, in breach.

47. At no time did the Landlord waive any of the Tenant’s breaches in writing as required

under the Lease Agreement. See Lease Agreement, Section 27,

TENANT S DEMANDS WIHILE IN BREACH OF THE LEASE:

48.  Through the spring of 2018, Tenant still did not have any permits to begin either its

renovations or the work the Landlord paid the Incentive Funds to the Tenant to perform.
49. The Tenant instead chose to further its false blame-shifting scheme through fabricated
excuses and accusations that the Landlord was causing delays by failing to repair water intrusion

into the property from the roof and/or walls.

50. All of this was done 1n an attempt to shift blame and escape liability for the Tenant’s own
breaches.
51, While the Landlord disputes that any minor repairs were necessary, any minor repairs

claimed by the Tenant were not necessary for the Landlord to deliver the premises to the Tenant

in “vanilia box” and for the Tenant do the “Initial Work” required under the Lease Agreement.

52. Additionally, any “minor repair” work would have easily and promptly been accomplished

without delaying the Tenant’s required buildout and renovations at all.

53.  Thisis particularly evident in the emails from Tenant to Landlord wherein it had been made

clear that any landlord repairs would be made during the larger renovations:

(all email addresses are fruncated)

EMAIJLS PRIOR TO THE TENANT’S BREACH ON JANUARY 16, 2018.

From: Christophe Normand <cnormand@XXX.com>

Date: 8/10/2017 6:05PM (GMT-05:00)

To: Dylan Cecchini <DylanC@ XXX com>

Subject: Your voicemail

Hi Dylan,

I got your voicemail, I just returned from Europe and Jeff just left on vacation but he
did send me earlier this week your request for the letter. You should have it by
1OMOITow.



In regards to GL., we just signed up as we had to go to a different provider, you should
receive a copy by mail soon. Also, I wanted to mention that with the heavy rain we had
the last few weeks, we realized there is a leak in the coral house roof. It's not very
important now but will be when we start construction in a few months, let me know if
you want me to get some guote to fix it.

Thank you,

Chris

From: Christophe Normand [mailto:cnormand@ XXX com]

Sent: Wednesday, December 20, 2017 1:49PM

To: Dylan Cecchini

Subject: RE: ceiling and structural damages on the coral house

Dylan,

I believe our emails messed up two conversation. One for the leak which is fixed and
the other one is in the bottom of this email. Those are structural damage on the east side
of the coral house, north and south side seems ok. But the entrance has big damage that
will need to be addressed before build out

Let me know

Thanks

Chris

EMAILS AFTER THE TENANT'S BREACH ON JANUARY 16, 2018,

From: Christophe Normand <cnormand(@XXX com>

Sent: Tuesday, April 17, 2018 10:30 AM

To: Dylan Cecchini <DylanC@ XXX . com>

Cc: lujanji@aol.com

Subject: RE: 900 Collins structural damage

Dylan,

Please find below the structural damages in the east wall of the coral house.
Those are not related with the roofleak you fixed a few months ago. Those damages are
not water related but need to be fixed before we can start working in the building.
Thank you,

Chris

From: Christophe Normand <cnormand@XXX.com>

Sent: Thursday, May 17, 2018 9:51AM

To: Dylan Cecchini <DylanC@XXX com>; Rizzy Byckovas <rizzy(@ XXX com>;
Rafael Reyes

<rafael@ XXX com>; Linda Brockmann <linda@XXX com>

Subject: Coral House Rebar and damages remedies

Hi Rafael,

As you know, some work need to be done in the coral house mainly rebar, waterproofing
on the roof and walls. The property manager Dylan, copied to this email, 1s having some
hard time finding contractor in Miami as he's based in NY and would like a quote from
you to include this work in the project. I'm waiting for a report from a structural
consultant to see what needs to be done. Will forward it to you when 1 get it so you can
send us a quote and timeframe for repair.



Thank you,
Chris

THE IBA REPORT:

54. In June of 2019 the Tenant contracted with a firm to have the premises tested for water
intrusion. The firm, IBA Consultants, Inc., issued its report on June 25, 2019. The report is filed

of record by the Tenant.
55, The part of the report critical to these proceedings opined as follows:

A. Core/Concrete wall

a. There 18 not an effective way to waterproof the Coral Stone without changing its
appearance due to its irregular surface and texture. A fsic/ such, will be necessary
reaching the substrate where the stone is installed by removing the coral wall and
clean the substrates in accordance with the waterprooting Manufacturer's
requirements.

b. Install Tamoseal Cement-Based Waterproofing Coating throughout the entire
substrate, paying special attention to existing cold joints and change of substrates
{base of the wall with floor slab).

c¢. Install coral stone once the Tamoseal has cured.

See 1IBA report, p. 21.

56. The IBA report was incorrect as removal / and then replacement — was impossible. The
IBA report did not even address whether the historic nature of the building precluded the Landlord

from making these claimed recommendations related to the coral rock,

57. The IBA report was incorrect as there 1s a way to waterproof the coral stone without
changing its appearance — by waterproofing from the inside.

58.  The authors of the report did not consult with Dr. Hachem or YHCE. Had they done, so
they would have been advised by Dr. Hachem that due to the unique nature of the support system
and anchors, that any attempt to remove the coral stone would destroy the stone. Dr. Hachem, if
asked by an IBA representative, would have immediately advised the representative that removal
of the stone was impossible.

59.  Due to the nature of the anchoring system, any attempt to remove the coral stone would

result in the stones breaking to rubble.

60. As such, the recommendations of the IBA report that suggested that the coral stone could
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be removed were incorrect. IBA konew or should have known on reasonable inquiry that the report

was incorrect.

61, Likewise, the Tenant knew or should have known on reasonable inquiry that the report was
incorrect.
62. Dr. Hachem has further confirmed that the property can be waterproofed from the inside

without the necessity of removing and destroying the coral stone.

EMAILS AFTER THE IBA REPORT.

From: Christophe Normand <cnormand@XXX.com>
Sent: Friday, July 20, 2018 9:19AM
To: Desika Pesara
Cc: Rizzy Byckovas
Subject: Dylan
Importance: High
Desika,
I'just talked to him.
I sent him the letter, he will fill it up and mail it back to us today.
Regarding the repair, He wants me to get a quote from you ... So can you please send
me a quote for:
¢ Roof repair
¢ Coral house inside water proofing
¢  Windows and Door fixes
I'm talking with him but he or I (then he will refund) will do that.
Thanks
Chris

From: Dylan Cecchini

Sent: Monday, July 30, 2018 2:59 PM

To: 'Christophe Normand'

Subject: leak repairs

Christophe- have your contractors given any estimates on repairs? Again, I think it may
be best to have your guys do it and for us to provide you with a credit. Please advise,
thanks.

Hi Dylan,
I'm still waiting for them to tell me ...
Will keep you posted

From: Christophe Normand <cnormand@XXX .com>

Sent: Thursday, August 09, 2018 10:55 AM

To: Dylan Cecchini <DylanC@ XXX com>

Subject: RE: leak repairs

Yes, but everything is currently blocked because I can't advance my construction.
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I unfortunately won't take care of those repairs, I have enough with mine and will wait
until repairs are done to resume rent. We'll suspend rent as for now until repairs
addressed correctly and construction resume.

Thanks

From: Christophe Normand <cnormand@ XXX com>

Sent: Thursday, August 09, 2018 11:22 AM

To: Dylan Cecchini <DylanC@XXX com>

Subject: RE: leak repairs

You have done nothing to remind you:

I spend $10,000 in a report to show you haven't fixed the leak
Read the report, and address you issue.

You are in default since December

From: Dylan Cecchini <DylanC{@cavre.com>

Sent: Thursday, August 9, 2018 11:08 AM

To: Christophe Normand <cnormand(@ XXX com>

Subject: RE: leak repairs

Christophe- common. 1 have been responsive and reasonable all along here for a
landlord who doesn't operate in the same state. Under the lease, | am pretty sure you
were required to obtain a permit and open for business months ago. We could technically
default you, but have tried to work with you. Also, I know the lease requires you to
obtain business interruption insurance. You don't have a remedy under the lease to
withhold rent for something like this.

My idea was to simply have you incorporate these repairs into your GC's scope and then
give you a credit for the work. don't understand what was wrong with that. You have
taken weeks to contirm whether that's the route we will go. i not, L can do it.

Please advise- you're not being reasonable.

From: Christophe Normand <cnormand@XXX .com>

Sent: Thursday, August 09, 2018 11:38 AM

To: Dylan Cecchini <DylanC@ XXX com>

Subject: RE: leak repairs

No worry, my attorney is already working on that.. .

A lease is a contract, that doesn't mean this is right, a judge decision will prevail

63.  Atno time during any of the above emails did Tenant even have a permit to commence its

buildout construction.

64. Further, as the July 20th e-mail evidences, the Tenant was aware that the Subject Premises

would be repaired by means of “inside water proofing” to the coral stone.

65. At no time was any construction or renovation delayed by any actions of the Landlord.
66. The Tenant’s e-mail communications above were manufactured in furtherance of its

contrived default scenario as his “attorney” was working on having a “judge decision” and were



to obtain more “free rent” while failing to comply with its obligations.

67. The South Beach Cigar permit to commence construction was not obtained until August

26, 2018, more than seven months after South Beach Cigar was required to open for business.

68 Within weeks of the Tenant obtaining a permit to commence the work on the premises, the
Landlord contracted with the Tenant South Beach Cigar’s contractor U.S. Construction Corp. to

perform the minor repairs requested by the Tenant as part of the overall renovation.

69.  After the Landlord already contracted to perform the repairs as part of the overall
renovation project, South Beach Cigar was actively shopping for other space despite its contractual

obligations to the Plaintift,

From: Ericka Witkowski/USA <Ericka Witkowski@ XXX .com>

Sent: Wednesday, September 26, 2018 3:49 PM

To: Christophe Normand <cnormand@X XX .com>

Subject: 909 Collins

Hi Chris,

Hope you are enjoying your trip!

After speaking with the Brokers further, who have spoken with their client, they are
desperate to do a deal. They

verbally stated to go in with an offer around $40 NNN. They asked us to draft the LOL
Attached 1s a drafted LOI for your review:

o Not your business

Please review the proposal and let me know if you would like to make any changes.
I'believe this is a really competitive offer. It may be helpful to ask the General Contractor
the timeframe they would

need to build out the space so we can ask for the appropriate amount of days before rent
commences.

70, Then on September 27, 2018 Tenant insultingly notified the Landlord of his intentions to

further breach the Lease Agreement.

From: Christophe Normand <cnormand@XXX .com>

Date: 9/27/18 5:58AM (GMT-05.00)

To: Rizzy Byckovas <rizzy@ XXX conr>, Desika Pesara <destka@XXX.com>, Luz
Normand

<luz.normand@XXX.com>, Rafael Reyes <rafael@ XXX com>

Cc: Dylan Cecchint <DylanC@XXX com>

Subject: FW: 909 Collins

Since current landlord is out of his mind and he hasn't started the work either ... Sorry
Rafael, I thought he had signed once you pressure me for an answer if | was going to
stay there

But my answer right now is I really don't know. Let meet on Monday for final decision



but honestly, this is a DEAL!
This place 1s ready to move and I can definitely open this year (not for the bar) and price
wise I'll save millions. Since landlord is currently in default, we have to move quickly
I'm copying Dylan who still believe 900 collins is the only building in south beach and
that I should accept all his terms like he was my customer
What's your thoughts guys? Can we all meet Monday at 10am there? Dylan, I can pay
you the trip if your company wants to save their last drop. I do think Monday will be an
important day.
71 Shortly thereafter, notwithstanding that the Landlord contracted with the Tenant’s
contractor to perform the necessary repairs as part of the overall renovation project and so as to
not interrupt Tenant’s buildout, and prior to the commencement of meaningful work on the
renovation project, the Tenant abandoned the premises, falsely declared a breach by the Landlord,

and breached its agreement with its contractor U.S. Construction Corp.

72, Defendant South Beach Cigar abandoned the premises in a substantially damaged

condition. (attached hereto and incorporated herein as Exhibit E.)

NOTICE UNDER THE LEASE AGREEMENT:

73.  The Lease Agreement specially defined the manner in which formal notice was required to

be served on the parties to the Lease Agreement. The Lease Agreement states in material part:

Section 31. NOTICES. Auy notice or consents required to be given by or on behalf
of either party upon the other shall be in writing and shall be given by sending them
by Fed Ex or other recognized one-day national delivery service which obtains a
receipt for delivery, or by mailing such notices or consents by registered or certified
mail addressed (1) to Landlord at ¢/o SCF Management LLC, The Cayre Group,
1407 Broadway,; 4P1 Floor, New York, New York 10018; Attn: Mr. Robert Cayre
with a conforming copy to Seyfarth Shaw LLP, 620 Eighth Avenue, New York,
New York 10018, Attn: Marc J. Gurell, Esq., and (i1) to Tenant at the Premises with
a conforming copy to Baxter Trouby, LLP, Une Datran Center, 9100 8. Dadeland
Blvd., Ste. 700, Miami. Florida 33156, Attn: Jeffrey L. Baxter, Esq. or at such other
address as may be specified trom time to time, in writing, delivered to the other
party. Notice shall be deemed received on the date of delivery as set forth in the
records of the national delivery service or the return receipt card, as the case may
be, the date that such notice shall be rejected if rejected by the addressee, or the
date of first atterpted delivery of such notice, whichever shall be the first to occur.

TENANTS FIRST NOTICE TO LANDLORD:

74.  Tenant sent Landlord two {2) purported notices as defined iu the Lease Agreement, the first

on September 4, 2018 and the second on October 11, 2018,

75. On or about September 4, 2018, more than seven months after the Tenant was required

i4



to open for business, and while in breach of the Lease, Tenant gave Landlord the first notice as
defined under the terms and obligations of the Lease Agreement (attached hereto and incorporated

herein as Exhibit F).

76. In its September 4, 2018 first notice to the Landlord, Tenant claimed that the Landlord was
in default of the Lease and demanded that the Landlord perform repairs to the premises and ceiling
and that the Landlord:
(1) abate all future rent until December 15, 2018, the anticipated opening of the
premises (assuming the root'1s repaired quickly);
(11) fix or replace ceiling in both buildings;
(1i1) fix all door and window frames;
(iv) fix structural damages on east and north wall of the coral house;
(v} re-run the Waterproofing test to confirm roof is watertight; and
{vi) any other items listed in the Report.
77. The Lease at Section 12 makes clear that the Tenant was responsible for all repairs to the
ceiling.
78. Tenant’s notice of default / demand dated 9/4/2018 — Exhibit F — states as follows:
You are hereby notified that Landlord 1s in default under Section 13 REPAIRS BY
LANDLORD of the Lease.

Written demand 1s hereby made for the repair of the items listed in that certain
Condition Assessment report prepared by Innovative Building and Architecture
Consultants prepared June 25th, 2018 (the "Report") and attached hereto.

79. Tenant’s notice of default / demand dated 9/4/2018 — Exhibit F — incorrectly suggested that
because the lease was silent on the procedure to effect repairs, F.S. § 83.201 applied and Tenant

was permitted to withhold rent.

80. Tenant’s reliance on F.8. § 83.201 was improper given the Lease Agreement’s explicit

procedures for Landlord’s repairs in Sections 13 and 24{c).

8l Tenant’s notice of default / demand dated 9/4/2018 — Exhibit F — created an artificial
deadline of September 24, 2018, only 20 days, to complete all of the repairs identified in its first
notice. The notice of default / demand provided that, “If the necessary repairs are not completed
by September 24, 2018, Tenant will withhold rent from the date forward and thereafter until repairs

are finished and pass inspection.”
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82.  In response, Landlord agreed to make all of the listed repairs in Tenant’s demand dated
9/4/2018 — Exhibit F — that were commercially reasonable notwithstanding the Landiord’s position

that it was not the Landlord’s obligation to do so.

83.  The arbitrary 20-day period created by Tenant did not provide the Landlord with a
commercially “reasonable” time to make “commercially reasonable” repairs or with sufficient time
as “reasonably required” to cure the claimed defect as required by Sections 13 and 24(c) of the
Lease Agreement (Exhibit C).

84 Tenant’s notice claimed that its own delay in opening its business at the Subject Premises
was due to the Landlord’s failure to repair the roof since July, 2018 - notwithstanding the tact that

Tenant was in breach and was required to open its business six menths prior to the claimed July,

2018 default date. See Lease Agreement, Section 6(b) and 7(a).

LANDLORD’S TIMELY EFFORTS TO CURE THE CLAIMED DEFAULT:

85 In response and within a commercially reasonable time of the notice / demand of Tenant
to perform repairs, on September 13, 2018 (only nine days after the notice) Landlord dutitully and
timely commenced the repairs, entering into an agreement with general contractor U.S.
Construction Corp. to perform the repair work (attached hereto and incorporated herein as Exhibit
G).

86.  Landlord contracted with U.S. Construction Corp. because it was the contractor already
being used by Tenant to perform its buildout and the Landlord wanted to ensure that the repairs
would be coordinated and would not interfere with or delay the renovation butldout being done by

Tenant.

87. Tenant at all times knew and understood the nature and extent of the repairs contracted by

the Landlord as depicted in Exhibit F and agreed to same.

38. In fact, the repairs that the Landlord agreed to perform were to be performed during and as
part of the Tenant’s renovation project. See Tenant’s buildout schedule attached hereto and
incorporated herein as Exhibit H showing a completion date in January of 2019 and the Landlord’s
schedule attached and incorporated herein as Exhibit I showing the repairs requested of the

Plaintitf / Landlord to be performed well within the build out period.

89.  Among the repairs to be made by U.S. Construction Corp. and identified in the agreement

was interior waterproofing of the Subject Premises. See Exhibit G, “Scope of Work Summary”.
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The agreement did not include repairs to the actual coral rock on the exterior of the Subject

Premises.

90.  Toimmediately address the Tenant’s concerns and to not delay the Tenant’s build out, on
September 25, 2018, U.S. Construction Corp. notified the roofing subcontractor to immediately

commence the leak repairs. (attached hereto and incorporated herein as Exhibit J.)

TENANT’S FAILURE TO PROVIDE LANDLORD WITH REASONABLE TIME TO CURE CLAIMED DEFECT:

91.  Notwithstanding the Landlord’s immediate and prompt response to cure the claimed
default in the Tenant’s first notice, the Tenant failed to give the Landlord reasonable time to

perform the contracted repairs.

92, Just thirty days after its first notice, on October 4, 2018 Tenant notified contractor U.S.
Construction Corp. to stop all work on the site. (attached hereto and incorporated herein as Exhibit

K).

93, Then, on October 8, 2019, Tenant sent correspondence feigning ignorance about the
historical and special status of the building and falsely accusing both the Landlord and US.
Counstruction Corp. of failing to obtain the proper permits for “structural building envelope repairs,
especially to the coral rock exterior, which apparently is a unique historic building?” (attached

hereto and incorporated herein as Exhibit L),

94, The October 8, 2018 notice by Tenant was intentionally false as Tenant knew at all tumes
that no coral rock would be removed, that it was impossible or commercially impracticable to do
o, that it was unnecessary to do so, that both U.S. Construction Corp. and the Landiord would not
and could not remove the coral rock from the historic building without destroying it, and that the
repairs would instead involve sufficient internal waterprooting. See email from Tenant to iis
contractor US Construction dated 7.20.2019. (attached hereto and incorporated herein as Exhibit
M.} See contract that was emailed to Tenant on August 10, 2018 clearly indicating the extent of
the repairs by both US Construction and the Landlord attached hereto and incorporated herein as

Exhibit N.)

0s. The letter of October 8, 2018 (Exhibit L) was contrived as part of the Tenant’s overall
scheme to shift blame for its own defaults (including failure to timely complete its buildout and
open for business) under the Lease to Landlord and create false grounds for withholding rent and

early termination of the Lease in an attempt to absolve itself of its own financial obligations under
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the Lease to the Landlord.

TENANT'S SECOND AND FINAL NOTICE TO EANDLORD:

96. On October 11, 2018, Tenant sent Landlord its second and final notice claiming that
Landiord was in default and that the Lease was terminated and notitying Landlord that Tenant

abandoned the premises. (attached hereto and incorporated herein as Exhibit O}

97.  Tenant’s second notice recognized its obvious breach of the Lease noting that it did not
even receive a permit to conduct its buildout until August, 2018, seven months after the required

opening date. See Second Notice, Exhibit O, p. 2.

98. The second notice also reiterated the arbitrary 20-day and commercially unreasonable
deadline for the Landlord to complete the requested repairs, while contrastingly noting that the
Plaintiff/Landlord must be provided with “reasonable time” to make repairs and that it could take
years for the Landlord to make the repairs that Tenant is requesting due to its historic designation.

See Second Notice, Exhibit G, p. 1-2

99. Again, Tenant wrongly suggested that the Landlord agreed to, was required to, was

permitted to, or was even able to remove the coral rock on the historic building.

100,  The Landlord was at no time required under the Lease Agreement to perform repairs on or
to the coral rock, perform repairs that would involve the removal of the coral rock, or perform
tepairs that the Tenant desired as opposed to repairs that were actually necessary, possible,

permissible and/or commercially practicable.

101, Any repairs that involved the removal of the coral rock as demanded by the Tenant were

impossible, ununecessary, unreasonable or commercially impracticable.

102, The Tenant knew or should have known on reasonable inquiry that the removal of the coral
rock was impossible, unnecessary, unreasonable or commercially impracticable, especially given
its acknowledgment of the premises as a historic landmark and its acknowledgement that the

overall “look and feel of the Building are of paramount importance to Landlord.”

103, The Landlord contracted with U S. Construction Corp. to make “commercially reasonable”
repairs that included interior waterproofing repairs that would protect the property from water
intrusion because removal of the coral rock is impossible, unnecessary, unreasonable and/or

commercially impracticable.
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104.  The Tenant at all times agreed to repairs that did not require the removal of the coral rock

and instead, agreed to internal waterproofing. (See Exhibit M).

105, The Landlord relied on the Tenant’s agreement to the interior waterproofing repairs in
commencing its repairs.

106.  The removal of the coral rock was not required to make any repairs necessary for the
Landlord to perform under the terms of the Lease Agreement.

107, In serving this secound notice, Tenant failed to honor its obligations under the Lease
Agreement by failing to permit the Plaintiff a reasonable time to perform the repairs after the notice
of default as required under the Lease Agreement and failed to even follow its own material

representations in the defanilt / demand of 9/4/2018 - Exhibit F.

THE BREACH OF THE LEASE AGREEMENT BY SOUTH BEACH CIGAR

108.  Tenant breached the lease on January 16, 2019 and at no time thereafter came into
compliance. Landlord never waived that or any other breach in writing. Lease Agreement, Section

27.

109.  All of the Tenant’s demands of the Landlord in the spring, summer and fall of 2018

occurred when the Tenant was in breach.

110, The above defined actions of Tenant and those other breaches outlined in this complaint
comprise a default and a breach of its obligations to Plaintiff under the Lease Agreement entitling

the Plaintiff to the remedies under the Lease Agreement.

THE PAYMENT BREACH:

111, Tenant breached the Lease Agreement and failed to pay the Plaintiff the monthly minimum
rent of $24,075.00 plus additional charges due under the Lease Agreement on Septernber 2018 and

all months thereafter.

OTHER BREACHES:

112, Tenant further breached its obligations of the Lease Agreement including (and as further
defined in this complaint} failing to timely complete its Initial Work and open for business,
abandonment of the Subject Premises without providing the Landlord with reasonable time to
make commercially reasonable repairs, failing to maintain business interruption and rent {oss

insurance, failing to surrender the Subject Premises in the proper “open for business” condition,
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and failing to provide the Landlord with “reasonable time” to cure any defaults under the Lease
Agreement, failing to act in a commercially reasonable manner and breaching the implied covenant

of good faith and fair dealing.
113, Plaintiff dutifully complied with all obligations under the Lease Agreement.

114, Tenant further breached the Lease Agreement by causing substantial damage to the
premises prior to abandonment and abandoned the premises in a condition that will require

substantial sums to repair. {attached hereto and incorporated herein as Exhibit E))
115, Landlord is currently attempting to mitigate its damages to re-let the premises.

116. Landlord has been required to spend substantial sums to bring the premises to a condition

to re-let.

117.  The Landlord has signed a contract to pay a contractor the sum of $200,000.00 to perform
the work that the Tenant agreed to, and was required to perform under the Lease, but failed to
perform due to Tenant’s breach and bad faith.

118, Landlord is owed, is entitled to and demands all damages due the Landlord pursuant to the

terms of the Lease Agreement and Florida law. Such damages include but are not limited to:

a) The rent due for the entire ten-year term of the lease;

b} Costs of the repairs to repair the damage done to the premises by Defendant South
Beach Cigar.

c) Costs of repairs, renovations and alternations to re-fet the premises and bring it to
“open for business” condition,

d} Rental commissions on re-rental;

e) Attorney’s fees on the prosecution of this action and on re-rental;

f) Litigation costs and expenses;

g) Rental concessions to a new tenant;

h) All additional charges defined in the Lease Agreement.

119, The damages to Landlord are increasing, continuing and ongoing.

THE GUARANTY:

120, Defendant Neptune Cigar executed a Guaranty for the sums due Landlord under the Lease

Agreement with Tenant. (attached hereto and incorporated herein as Exhibit P.).
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121, Defendant Neptune Cigar 1s owned by the same principal as Defendant South Beach Cigar

who is aware of the sums due under the Lease Agreement.
122, Neptune Cigar’s liability in the Guaranty is detined as follows:

2. {by Guaranior's lialulity under this Guaranty shail not excesd the aggragate of (i}
twelve (123 months of Mimmom Fixed Rent and Additional {harges due under the
Lease {with Fued BMiomwrn Rerd and Addbtionsl Cherges for such penod hamg
caloulated based upon the date of Tenant's defaull under the Leasey and () ali of
Owmer's reasonable costs in connachion with the enforcernent of this Guaranty, whether
or nost suit 15 brought, inchuling, without Limuation, reasonable attorneys’ fees and
disbursemernts.

123, Twelve months of minumum fixed rent under the Lease Agreement from the date of defauit

is $288,900.00.
124 Additional Charges under the Lease Agreement are continuing and ongoing.

125, The Landlord’s reasonable costs and attorney’s fees in enforcing the Guaranty are

continuing and ongoing.

126, Plaintiff demands all sums due to Plaintitt from Defendant Neptune Cigar under the terms

of the Guaranty and Lease Agreement.

CONDITIONS PRECEDENT AND ATTORNEY' S FEES:

127, All conditions precedent have occurred, been met or waived.

128,  Plaintiff has retained undersigned counsel and has agreed to pay undersigned counsel a

reasonable fee.

129, Plaintiff is entitled to all attorney’s fees and costs associated with the requirement of
bringing this action and demands same from Defendant SOUTH BEACH CIGAR BAR, LLC and
Guarantor NEPTUNE CIGAR 1o addition to those surus due the Plaintiff / Landlord as pled herein.

LCOUNT

BREACH OF CONTRACT
DEFENDANT SOUTH BEACH CIGAR BAR, LLC

130, Plaintiff realleges paragraphs 1 through 129
131,  The Lease Agreement imposed obligations on the parties.

132, The Plaintiff has complied with all duties and obligations under the Lease Agreement.
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133,  The Defendant materially breached it duties and obligations under the Lease Agreement.
134, The obligations of the lease survive the termination of the Lease Agreement.

135, Defendant failed to comply with the obligations of the Lease Agreement, infer afia, by

a) Failing to pay rent when due;
b) Failing to pay other charges and sums due under the Lease Agreement;
) Failing to complete its buildout and open for business within 180 days of

the Commencement Date, on or before January 16, 2018;

d) Failing to maintain “the look and feel of the Building” by failing to timely

commence its business operations,

e} Failing to obtain business interruption insurance;
f) Contriving to manufacture a breach when no breach existed;
g) Failing to permit landlord a commercially reasonable time to make

commercially reasonable repairs;

h} Failing to provide Landlord with the “reasonably required” time to cure the

claimed defaults as required under the Lease Agreement;

1) Demanding repairs not required under the Lease Agreement;

1) Demanding repairs that were impossible and unnecessary;

k) Damaging the premises;

) Declaring a breach and abandoning the premises when the Plaintiff was not

in breach of the terms of the Lease Agreement; and

) Failing to surrender possession of the propeity in an “open-for-business”
state and abandoning the premises in an unreasonable and substantially

damaged condition;

136.  That as a direct and proximate result of the aforedescribed breach of the contract, Plaintiff
has sustained direct and consequential monetary damages in the amount of in excess of the
jurisdiction limits of this court and the Plaintiff's damages are continuing and ongoing and such

damages continue to accrue on a daily basis.



137, Plaintiff was required to retain undersigned counsel to prosecute this action and have

agreed to pay undersigned counsel a reasonable fee.

138, Plantiff demands attorney’s fees and costs pursuant to the contract between the parties.
WHEREFORE, the Plaintiff demands judgment against Defendant South Beach Cigar

for an amount within the jurisdictional limits of this Court, court costs, attorney’s fees,

prejudgment interest, and additionally demands any other relief as this Court deems just and proper

in order to do justice.

couNT il

CONTRACTUAL INDEMNITY AND HOLD HARMILESS
DEFENDANT SOUTH BEACH CIGAR BAR, LLC

139.  Plaintiff realleges paragraphs 1 through 129
140.  The Lease Agreement imposed obligations on the parties.

141, Specifically, the Lease Agreement provided for contractual indemnification by the Tenant

of the Plaintiff/Landlord for certain damages under the Lease Agreement as follow:
Section 17, INDEMNIFICATION AND INSURANCE,

(a) Except due to the gross negligence or willful misconduct of Landlord, Tenant
shall and does hereby indemnify Landiord and save Landlord harmliess from
and against any and all claims, actions, damages, liability, cost and expense in
connection with loss, damage or injury {¢ persons or property occurring in, on
or about, or arising out of the Premises or any loading platforms, or the use or
occupancy thereof, or the conduct or operation of Tenant's business, or in
connection with any construction or alterations, or due to water leakage or
occasioned wholly or in past by any act or omission of Tenant, Tenant's agents,
invitees, contractors, customers or employees. {(emphasis added).
142, The Plaintift'is the subject of suit by the Defendant South Beach Cigar tor claims, actions,
damages, liability, cost and expense in connection with loss, damage or injury to persons or
property occurring in, on or about, or arising out of the Premises or any loading platforms, or the
use or occupancy thereof, or the conduct or operation of Tenant's business, or in connection with

any construction or alterations, due to water leakage.
143, These claims and damages are matters within the scope of the indemnification provisions
of the Lease Agreement and are due to the wrongful acts and omissions of the Defendant/Tenant

in relation to the Subject Premises including, but not limited to, the Tenant’s failure to timely



perform the required construction and alterations of the Subject Premises so that the Tenant could
use and occupy the property to conduct and operate its business, failure to provide reasonable time
for the Plaintiff/Landiord to perform commercially reasonable repairs and alterations to the
property to prevent water leakage, failure to mitigate its damages, wrongful abandonment of the

Subject Premises, damaging the property, etc.

144, Indemnify is defined as: Indemuify v. to guarantee against any loss which another might

suffer. (https://dictionary law.com/Default aspx?selected=936).

145 Hold Harmless is defined as: hold harmless n. a promise to pay any costs or claims which

may result from an agreement. (https://dictionary law.com/Default aspx?selected=876)

146, The Defendant/Tenant materially breached its duties and obligations under the Lease
Agreement requiring contractual indemuufication by failing to indemnify and hold harmiess the
Plaintiff / Landlord and, in fact, suing the Plaintiff for the exact claims that it was required to

indemnify and hold the Plaintiff harmless from.

147 Instead, the Defendant/Tenant’s indemnification duties relating to these pending claims
have been required to be entorced by the Plaintiff who has been forced to defend against/prosecute

the claims by and against the Defendant and incur attorney’s fees and costs in doing so.

148.  The Plaintift/Landlord 1s without any fault in connection with the claims for which

Defendant/Tenant is responsible for indemnification.

149.  That as a direct and proximate result of the Defendant/Tenant’s breach of the contract and
failure to discharge its duties to indemnify and hold the Plaintiff harmless, Plaintiff bas sustained
direct and consequential monetary damages in the amount of in excess of the jurisdiction limits of
this court and the Plaintiff's damages are continuing and ongoing and such damages continue to

accrue on a daily basis.

150. Plaintiff was required to retain undersigned counsel to prosecute this action and have
agreed to pay undersigned counsel a reasonable fee.
151, Plaintiff demands attorney’s fees and costs pursuant to the contract between the parties.

WHEREFORE, the Plaintiff demands judgment against Defendant South Beach Cigar
for an amount within the jurisdictional limits of this Court, court costs, attorney’s fees,

prejudgment interest, and additionally demands any other relief as this Court deems just and proper
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in order to do justice.

BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR BEALING
DEFENDANT SOUTH BEACH CIGAR BAR, LLC

152, Plaintift realleges paragraphs 1 through 129 and further alleges:

153.  Defendant South Beach Cigar and Plaintiff’ are parties to the Lease Agreement, which

includes an implied covenant that the parties will perform in good faith and deal fairly.

154 Defendant South Beach Cigar owed Plaintiff a duty of good faith and fair dealing in its
performance and enforcement of the Lease Agreement, including, specifically, Tenant’s
performance of its obligations under the Lease Agreement and to take all reasonable actions

necessary to perform those obligations tn good faith.

155,  Defendant South Beach Cigar was obligated to permit the Plaintiff to complete the interior
waterprooting repair work that Plaintiff contracted to perform on the premises within
cormmmercially reasonable time period after notice from the Defendant and to not abandon the

premises despite Plaintiff’s efforts to conduct the repair work.

156. Defendant South Beach Cigar was obligated to work in good faith and use the Incentive

Funds to complete its buildout within a commercially reasonable time period and without delay.

157,  Defendant South Beach Cigar was obligated to act in good faith to perform its buildout of
the premises to make it in “open for business” condition, to conduct business at the premises as a
cigar bar establishment, and to not use the lease to profit from the Incentive Funds paid to it by the

Plaintiff so that it could then operate at an alternative rental space.

158, Defendant South Beach Cigar was obligated to act in good faith and return the Incentive
Funds paid to it by the Plaintiff when the Defendant unlawfully abandoned the premises and chose

not to buildout the premises.

159, Defendant South Beach Cigar was obligated to act in good faith to complete its buildout
and conduct business at the premises as a cigar bar establishment and not to use the Lease

Agreement as a means to

160.  Defendant South Beach Cigar’s bad faith actions and omissions unfairly interfered with
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Plaintiff's receipt of the value that it bargained for in the Lease Agreement and agreed to pay and
did in fact pay to the Defendant in financial incentives.

161, Plamntiff received no value for its financial incentives and cash value conferred on the
Defendant.

162,  Plaintiff lost the use of the property for fifteen months and received nothing but a
substantially damaged property in return, all for the payment of approximately three months’ rent.
163.  Defendant, through conscious and deliberate actions, failed or refused to discharge iis

contractual responsibilities as pled in this complaint.

164,  Defendant did not comport with and disappointed Plaintiff's reasonable commercial

contract expectations and as a result frustrated the purpose of the Lease.

165,  Defendant failed to exercise discretion afforded it by the contract to act in a reasonable
manner.
166. Defendant’s actions or omissions unfairly interfered with Plaintiff's reasonable

expectations under the contract that Defendant would act in a commercially reasonable manner.
167, Plaintiff has at all times acted in good faith.
168.  Defendant has acted in bad faith.

169, As a direct result of Defendant's breach and intentional failure to comply with Defendant’s
covenant of good faith and fair dealing, as outlined in this complaint, Plaintiff was prevented from
using the Subject Premises, lost its payments to the Detendant in cash and value in financial
incentives, was prevented from having a rentable commercial property, lost its competitive
advantage in having the bargained for first class retail establishment opened on its property and

has been, and continues to be severely damaged.

170, Plaintiff demands all damages from Defendant for the breach of the implied covenant of
good faith and fair dealing.

WHEREFORE, the Plaintiff demands judgment against Defendant South Beach Cigar
for an amount within the jurisdictional limits of this Court, court costs, prejudgment interest, and

additionally demands any other relief as this Court deerns just and proper in order to do justice.

COUNT IV
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BREACH OF GUARANTY
DEFENDANT NEPTUNE CIGAR

171, Plaintiff realleges paragraphs 1 through 129 and further alleges:

172, On or about July 2017, Defendant Neptune Cigar executed a guaranty guaranteeing all
payments owed to Plaintiff under the Lease Agreement. (attached hereto and incorporated herein

as Exhibit M),

173, The Guaranty imposed rights, duties and obligations on Plaintiff and Defendant Neptune

Cigar.
174, Plaintiff complied with all duties and obligations imposed under the Guaranty.

175,  The obligations of Defendant Neptune Cigar under the Guaranty were absolute and
unconditional:
3. Thiz Guaranty is an absolute and unconditional guaranty of payment and of

performance H shall be enforceable against Guarantor without the necessity for the

ommencement of any suit or procecding on Owner's part of any kind or nature
whatsoever against Tenant or any other party and without the necessity of any
notice of non-payvment, noupedformance or nonobservasce or any notice of
acceptance of this Guaranty or any other notice or demand to which Guarantor
might otherwise be entitled, all of which Guarantor hereby expressly waives.
Guarantor hereby expressly agrees that the vabdity of this Guaranty and the
obligations of Guaranior hereunder shall in no way be terminated affected or
iapaired by reason of the assection or the failure {0 assert by Owner against Tenant
or any other party of any of the rights or remedies reserved to Owner pursuant to
the provisions of the Lease or pursuant to applicable law.

176.  Defendant Neptune Cigar breached his duties and obligations imposed under the Guaranty.
177.  Defendant Neptune Cigar has failed to pay its obligations under the Guaranty.

178.  That as a direct and proximate result of the atoredescribed breach of the Guaranty, the
Plaintiff has sustained direct and consequential monetary damages in an amount within the

jurisdictional limits of this Court.
179, Plaintiff demands all sums due under the Guaranty from the Defendant Neptune Cigar.

180.  In light of the aforementioned, Plaintiff has been required to retain the services of the

undersigned attorney to prosecute this claim and pay undersigned counsel a reasonable fee.

181, Plaintiff is entitled to and demands its attorney’s fees and costs in enforcing the Guaranty .
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WHEREFORE, Plaintiff demands judgment against Defendant Neptune Cigar for an
amount within the jurisdictional hmits of this Court, court costs, attorney’s fees, prejudgment
interest, and additionally demands any other relief as this Court deems just and proper in order to

do justice.

Certificate of Service

I HEREBY CERTIFY that a true and correct copy of the foregoing document was filed
with the Clerk of the Courts and served via email through the Florida Courts eFiling Portal in
accordance with Rule 2.516 of the Florida Rules of Judicial Administration upon all counsel of
record.

On August 9, 2019

Respectfully submitted,

Baron, Breslin & Sarmiento
Fi. Rule of Jud. Admin. 2.516 Notice
Primary email: EServicewRichardBarenlaw com
Secondary Email: JB@RichardBarenlaw.com

s/ Jerry Breslin
s/ Richard Baron

Jerry Breslin, Esq.

Florida Bar # 269573

Email: jB{eRichardBarenlaw.com
Richard Baron, Esg.

Fla. Bar # 178675

Email: RB@RichardBaronk aw com
Baron, Breslin & Sarmiento, Attorneys at Law
The DuPont Building

169 East Flagler Street

Suite 700

Miami, F1 33131

Tel.: 305-577-4626

Fax.: 305-577-4630
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8/7/201¢ Historic Miami Beach House To Get Coral Makeover - CBS Miami

Historic
akeover

December 15,2011 a3t 7:13 pim

S8R Blberwl = MENU  NEWS  SPORTS  VIDEQ WEATHER  TOPSPOTS

Filed Under: 200 Collins Avenus, Avery Smith, Coval House, Dr, Edward Both, Historic Home, isadore Roth, Landmark, Miami Beach, Miansd Dads County Ristoricat

Preszirvation Board, Mitch Novick, Restorsd, Tiffani Halberg

MIAMI BEACH (CBS4)- s a rare landmark home in Miami Beach,
and now it’s getiing a new look.

Only the shell of the coral rock home remains at 900 Colling
Avenue. But it was once almost totally demolished. Now the Miami
Beach Historic Praservation Board has aporoved a design to restore
the property.

The house will be rebuilt using the rare coral that made up the
original home. But the new property will also be linked to a retail
store,

“It has quite a history past and present,” said Mitch Novick,

Chairman of the Miami Dade County Historical Preservation Board.
"t's a huge victory for this preservation community. Once again,

hitps://miami.cbslocal.com/2011/12/15/historic-miami-beach-house-to-get-coral-makeover/

FOLLOWUS

QUR | NEWSLETTER

Sign up and get our fatest headline
deliverad right to your inboad

oy

MOST VIEWED

Florida Septic Tank Hit By Lightning,
Toilet Explades

Florida Man Accused Of Threatening
Massacre At Walmart Day After £}
Paso Shiooting

Police Ask For Public’s Help After
Teern s Killed Qutside Cutler Ridge
Pari

‘Credibie Lead' In 35-Year-Oid Cold
Case Of Missing Florida Giri Chiristy
Luna

Pregnant Rapper Yung Miami Shot At
While Driving In Miami

Father Of Roy Who Drowned In
Davtona Lagoon Wave Pool Said He
Looked Away Briefly




8/7/201¢ Historic Miami Beach House To Get Coral Makeover - CBS Miami

Miami Weather: Severe
Thunderstorm Warning In Northern
Broward, Flood Watch Across Al Of
South Florida

this building will become a viable part of Miami's social and
architectural history!

The coral rock home was built back in 1916 by Avery Smith. He lived

e . L . First Case Of Locally-Acguired
in it with his family until 1934,

Dengie Virus Reported in Miami-
Crade

“Smith ran a ferry service from the mainland to the beaches,” said
Novick, “That was at a tirme baefore there were any bridge
connectors and it's often stated that tourism began with Avery
Smith

Florida Day Care Worker Charged
After 4 Toddlers' Legs Broken

Snith sold the home to {sadore Roth, Rothv's son, Dr. Edward Roth,
was the first physician to open a practice on Miami Beach. The home
went through only a handful of owners.

in 2007 an overzealous developer bagan to bulldoze the property.
Local preservationists waged a3 war againstit.

Ultimately thrae city officials were arrestad in connection to taking
bribes related to the coral rock propearty.

“They sit in jail as we speak for taking an excess of $100,000 in
bribes in an effort to get the building demolished,” said Novick.

Flash forward to the future and praservationists are applauding the
news that the home will be rebuilt, South Beach style. Ewon't be a
guaint cottage anymore. This tima it will be connected to a business,
But regardiass, the history will remain, transformed for all to
admire.

Comments

Florida Woman Convicted Of Killing Mother, Stepfather, Sentenced To
Life

A Florida woman was sentenced to life in prison after she was convicted of killing her
mother and stepfather.

Palm Beach Man Who Killed Wife With Sledgehammer Given Life
Sentence

A Palm Beach man who killed his wife with a sledgehammer has been sentenced tolife in
prison.

FBI Asks For Public's Help In Finding Accused South Florida Bank
Robber

hitps://miami.cbslocal.com/2011/12/15/historic-miami-beach-house-to-get-coral-makeover/
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March 8, 2017

Ms. Ericka Witowksi
Avison Young

2020 Ponce de Leon Blvd
Saile 1200

Corel Gables, FL 33134

RE; 08 Colling Avenus, M

Degr Pricka,

1 s prleased 1o prosent the Sollowdng revised proposal which vuttines the teems upon which
the Landlord would corsider enfuring buto # Towse for the abovs veftrenved property and

which gets forth & few terms to be agreed wpon,

TENAMNT: Neptune Clgars Farent Company, entity TBD ~
LANDLORD: O & A 9 Colling, LLE
USE: Tenunt way use the leased Preptises for the operation of a

wigar retall store, cigar buy and founge.

PREMISES: & 3,210 sguare foot subdivide of ¥00 Colling Avenue per the
attached site plan Exlidhit A,

BASE RENT: Ninety Dollars ($50) per square foot, wiple net phus sales
tax

ANNUAL BASE

RENT INCREASES: Three percent (3% per annum,

ADDITIONAL RENT:  Tenant will pay 5 pro rata shere of all Real Bstate Tuxes,
fnsurance and  copupon  mes  mabuenance  pumrently
estirnatod av $10.530 per square oot

TERM: Ten {]i % vears from Bent Connmgnoerment,
POSSESSIOM: Upon substantial completion of Landlord”s Work as defined
in Delivery Condition snd Landlord’s Work.

SBTENEPTUNEUOST



The earkier of {1} one hondeed twent
Possession or (3} Tenunt opening for business.

ETILYEIRS, DHrectly metsred and paid Tor by e Tenand,

SIGMALGE: Tewant shall have the vight o invsll signage, subjeet v
Landhred’s rensonable spproval and the Clty of Mz
Beach,

DELIVERY C0ONDYTION

& LARDLORINS WORE: Landlord shall deliver the promises i vanilla box condition
mschasive off HVAC, walls, eoiling, cloctriosl, fire sprinklors,
Hglatue, wnd one ADA compliant restroom.

LANDLORD'S
RESPONSIBILITIES: Landlord to be responsible Tor the structure und ot and
subyrade otilities. To be futher defined i Lease:

TEHANT

BESPOMSIBILITIES: Tepant shall dirsetly malntuin the building ewept for buse
structurs, roof, and sobgrade wiilities which shall bo the
sespnuibility of e Lendlowd. Tenast shall sopadr and
walntain the BYAD & good worbiue order thugh »
movantetive malnionanss programn et 5 Hoonest and
insured HVAL sontmsnior, Should the MY AC &l bay
repelr mnddor mach end of uselil B mnd newd mplavomist
during the won of the leess i dhadl by ot the sobs cost st
expense of the Landlord, To be further defined fn Lease,

w3k

TENANTS WORR: Tenant vomy install such tenant imprivements, fitures sod
finisheg I the Fromigss, o5 Tonsot dooms nosesssry
destoabds, The Landiond will bave the dgfy to seviaw snd
apmrove gl plans for which Landlord's qomsent will not be
unrssaouubly withheld

¥

T ALLOWANCE: Landiond shall delbver the pransisus i vanitls bus prosdition,
as owttined b Diclivery Condiion wd Landlonda work

ARVARNDE BRENT: Fivet (19 month’s Misinnar wnd Addittons! Rowt doe
tease signing.

SECURITY DEPOSIT: Two (2) momh’s Minipuen, Additional Rent sad b tax
due at lense signing,

GUARANTY: Parent company 1o sign as Tenaut,

TREE SR A

AT
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Tengntig

SIGNAGE: Tenans shall beve thoe shility to nslall oueriie signues shave
its storefront and the nighe to install 2 mrzfzwwm sigh i
wshotantially the sums sze and dtosg;@ &% Hha mi»:mg w
Tahitit B subleet to oude and the Uty of ?&ixéﬁ{ﬁ Besdt

EXCLUSIVE: Tengnt will e an xalusive o aperate o olgay ritsit store,
chgar oy and lovnge gt Be proparty.

BROKERAGE: Temat v representad by Avlsmn Yeung  Landied i
representad by Conras Tonpany, Brokerage consnissions
shatl be puid by Landlord pussuant 10 5 sxparate ggresrent,

This Iy 9 proposal and ghiall not be desed 0 b w conainiing by or binding vpon the
Vandlord or Teoat until ol sppropriate doecpentatios bys buen nogotisiad wnd exeoured
by the pmmw Shoald the forsgoing meat with your approval, p}mses indiovts yoer
sovapianny in the spacs providad below,

ok fewend fo working with you towards thi succensfid vonclusion of this trandsction.

Jonathan Lk

e Dvlen Ceochint
Elie Munyye

B S

Aixﬁ)&‘ézjﬁ} T AND ACCEPTED A8 STATED ABOVE ON THIS 1} DAY OF

vw“s-\“j‘ it Y Q@iyu

AGREED T AND ACCEPTED AS STATED ABOVE ON THIS DAY OF
INTL
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RETAIL LEASE

C&A 900 COLLINS LLC

AND

SOUTH BEACH CIGAR BAR, LLC

AGRATIER S
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BETAIL LEASE
THIS INDENTURE OF LEASE ["Lease™ dated a5 of July 2017, by and batween
C&A S08 COLLING LLC, a Delaware Hmited Habilty rompany (“Landlord™, and South
Beach Cigar Bar, LLL, 2 Florida Himited Hability company (*Tenant™),
RECITALS:
Now, therefore, for good and valuable considerstion, the perties agree gs follows,
Section 1. EXHIBITS TO LEABE AND DEFINITIONS,
(g} The following listed exhibite are nttached o and made s part of this Leose
BAHIBIT A, Lease Qutline Dmawings,
EXHIBIT B, Lise Restrictons,
EXHIBIT C. Intentionally Omitted,
EXHIBIT D, Intentionally Omitted,
EXHIBIT B, Rules and Regulations

(b The following dufinitions are apphicable tn the provisions of this Leass

“Commencement Date” mosns the Possussion Date; provided, however, that
neither Fixed Mintmurn Rent nor Tenant’s Fro-Rate Shure of Maintenance, Real Extute
Taxes and lusurance shall be due or paysble 1o Landlord for the period Free Remt
Period”) from the Commencament Date through the date thet is two hundred snd seventy
{270} days therealter; provided, however, that the Free Rent Period shall be reduced day
for day for each duy that the Tenant has opened at the Promdsss sooner than twp hundred
and seventy {270} days Dllowing the Commencement Date,

“Legal Requirements” means all laws, ordinances, codes, rules and repulations of
all spplicable public authorities and the rules, regulations and requirements of any fire
rating organizatinns or reting burcsus: and sny rules, onders or dirgotives issusd by

5 : ; ¥
Landlond’s insuranee companies or agents,
“Premizes” means the specific aren Jeazed to the Tenant,
“Property” means the real property on which the Boilding Is situated.

*Possession Date” meang the date that is the date on which Landlord shall have
delivered of ¢ fiully sxeouted countarpart of this Lease by Landlord,
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“Pro-rata Share” means staty-five porcent (65%) of Common Bxpenses {defined
below) of the Bilding,

Section 2. PREMISES - MEASUREMERT.,

{ay  For the rent und upon the agremments contained in this Lease, Lendlord
teases to Tenant and Tenant rents from Landlord approximately 3,210 renteble sguare feet of
space {the “Premises™) in the retail building locsted &t 900 Colline Avenue, Miand Beach,
Floride ("Buflding™). The Premises includes appurtenances to the extent thal saome are
exclusively appurtenant to the Premises. To the extent that the Buikling contains Common
Aress, Luodlord grents Tenamt the exclusive use of such portion of the Conumon Aress as sre
immediately adjscent to Tonant’s Premises (including, without lmitation, such portions of the
Commeon Areas as sre sttusted on Colling Avenue); provided, however, that us of sugh Common
Areas shall be in compliance with Legel Requirements. In addition, in no event shall Tenam
install fixtures ur store Hems of Tenant within Commeon Areas,

by I s acknowledged and agreed thet the Premises contain approximately
3,210 rentable square fest of floor aven and sre owlined on Bxlibit & for the purpose of more
spuotfically focating the spree leased to Tenant, In no event shall rent be incressed or decreaged
based upon & re-messurement of the Premisss {whether due to the instaliation of & mezzaning or
otherwisel

{¢;  Landlord expressly reserves the use of the euterior surfaces of the sxterior
walls, the aress within those exterior walls which do not comprise Tenant’s storafront {provided
that Landlord shall not penetrate the interdor surface of any such wall), the sxlerior surface of the
unfinished ceiling (or finished vefling if there i3 no unfinished ceiling) sud the entive sres shove
the Premises, including the roof) in connection with the construction and operstion of other
stements of the Buillding, the right o construct and operate facilities, businesses, offices and
vesidences above snd below the Premises, and the right to install, maintein, use, repaty and
replace wilities tough the Premises in locations which will serve other parts of the Building,
together with access thereto through the Premiszs. Londlord reserves the right to enlurge,
expand, contract or refocate the physical space designated for other portions of the Building
provided, thel Londlord shall minimize lnterferense with Tenants business operations in
conection with same.

Section 3,  TERM - LEASE YEAR,

{a}  The term of this Lesse (“Torm™} shall be for 8 period of o {10) logse
years beginning with the “Commencement Dute” and ending on the last day of the tenth {10
tease year thereaBler unless sooner terminated as provided herein,

{b}  The first legse vear shall begin on the Commencement Date and shall end
on the last day of the twelfth (12th} full month thereafter. Bubsequent lease yoars shall begin on
the first day following the end of the preoeding lesse vesr. When the Possession Date sndfor
Commencemet Date shall bave been determined, us applicable, Tenant shall promptly exeoute
an appropriste writing memorializing such date and deliver such writing promptly o Landlord, If
Tepant shall have fafled to prompily provide such writing o Landlord, the Possession Date

3w
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andlfor Conmnensement Date, as applicable, may nonetheless be memorislized by Londlord and
shall he communizated in writing by Landlord 1o Tenunt, The Billure of Tenant to exenute 8
certificate in fvor of Landlord andfor the filure of Landiord to memurialize the Possession Date
andfor Commenoement Dale by lefler to Tenant shall not affest the Possession Dsie or
Commencemant Dute or the enforeeability of thiz Lease opon Tenant. The determinstion of
Landlord shall be final, binding and conclustve sheent manifest srror,

Bectiond.  FIXED MINIMUM RENT.

{a}  Fixed Mishoww Rent and Addiional Charges due for each day
commencing with the first day of 2 calendar month shall be computed on the basis of Tenant’s
wmonthly installments of Pixed Mininwum Rent and Additions] Charpes hersinafler set forth,
Tenant shall commenve payment of Pixed Minimwn Rent and Additionsl Charges {including,
any pro-rated charges for all days in 8 pro-sated month} on the Commencement Date {subjsct to
the Free Rent Pericd set forth within the definition of Commensement Date).

{b}  Tenant agrees withowt demand and withoul any deduction, seboff
sounterclaim, or abatement, to pay to Landlord, ot Lendlord's office or such place ay Landlord
may from time to time designate, as the "Fixed Minimmun Rent”, the following sums for the

following lense years:

Leage Annval Fixed | Monthly Fixed
Year Minimun: Rent Hintmum Rent
1 $288,200.00 $24,075,00
2 $297,567.00 $24,797.28
3 BI04, 494,01 82554117
4 §315,688.82 | $26,307.40
3 $325,150.47 $27.005,62
& $334,014 .24 527,000,582
7 $344,951.66 528,745 814

& $333,210.50 5§20 500 21
g $363,959.80 £30.407 48
1 $376,044 88  B314iz41

Menthly installments of Fixed Mininum Rent shall be paid in advance on the first
day of cach snd every calondar smonth,

{e}  Intentionally Omitted.
Section &, ADDITIONAL CHARGES,

{3} Inn adddition to all other rents and sums payable hereunder, Tenant agrees to
pay to Landlord, at the times herginafter et forth, withowt deduction, set-off countareiaim, or
sbatement, bsginning on the Possession Diade (provated for a pmitial wmonth), the following
“Additional Charges,” dewned to be ront forall purposes of this Lease:
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{i} Muaintonance, Real Estate Taxes angd Insurance, Tensn shall nay
to Landlord Tonmant's Pro-rats Share of any and »fl Landlord's costs of repainng,
refurbishing and maintining the somsircnural portions of the Compmon Arens, jJuionial,
snantenance, security; and other services to the Comemon Aress, power, fuel, water and
any other wifires consued i connecion with the Cornmon Areas, waste disposal and
garbage removal from the Common Arens, landscaping care, system maintenance,
matenals and supplies, insurance and annual real property taxes and sssessments and
commercially reasonable managoment fee {which management fee shall not exceed 3%
of the gross rental receipts of the Property) {the “Common Bxpenses™. Towmat shall pay
to Lendiord monthly in advance on the Best day of sach and every calendar month, one-
twelfth (1/12th) of Tenant’s Provats Shore, “Common Argas” means all improved snd
undmprovesd arews snd focthities within or adiscent to the boundariss of the Property
{including the sidewalis souillary thersto) that are now or hereafter made available for
the general use, convenionce and benefit of Landlord, other persons entitled to QOLTYY
rentyble square foctage in the Property andior their customers, patrons, einployees snd
mvitess. Landlord shall have the sole and exclosive control of the Common Areus.

{1 Taxes. In addition and not in Bmitation of the Tenant's Pro-rata
Share, Tenent shall pry fo Landlord the amount of any te% or sxoise on rent or similar
charges, including sales tax {oxcept net income or estate taxex) which is asscssed or
imposed by any governmental authority npos Landlord or upoen Tenmnt and which s so
assessed, imposed or paid us & result of Landlord’s ownership of the Premises or of this
Leuse or the reatals aceruing undey this Lesse; and any tex or surcharge of any kind or
wiure imposed upen Landlond whivh is otherwizse measured by or based in whole or in
part upoo the Premises or sny portion thersef, # being the intention of the parties hergto
that the rentals to be pald hersunder shall be paid o Landlord absolutely withowt
deduction or sebolf of any nature whatsoover,

{iiy  Oher Charges. All sums of & Hguidated natire otherwise payable
by Tenant o Landlord pursnont to the terms of this Legse,

b} Payment. Unless otherwise stated, the foregoing amounts shiall be paid by
Tenant within thiny (30 days after Landlord™s invoice; or said amonnts may be setimated by the
Landlord in which event Landlord shall notify Tenant of Landlord's estimate. Tenum shall pay
said estimate in advance, on the first day of sach and every calendsy month. When Landlord has
caleuluted the oxect amount actually peyable by Tenant, Landiord shall deliver to Tenant on
apneal statement for such calundar year, Any deficiency in payment by Tenant for any itom
shall be paid by Tenant to Landlord upen receipt of notive, Any surplus in respect thereto shall
be oredited against the next snsuing fnstallments of Landlord's extimates for the next vear, The
armounts payeble by Tenant for the first veor and last yoar of this Lease shall be prorated o the
parts of such flrst and last years that Tenant is oblipated to puy Additional Charges under this
Lease including eny fruction of & menth.

Notwithstanding anything conteivesd harein to the contrary, Tenant's shiigation heraunder
to reimbarse Landlord for payment of real estate taxes shall not include penalties imposad for
late payment of sny resl cstate tax or assessmient and shall nut include any real estats tax or
assessmant levied prior to the Commenvement Date,  Nothing hersin confained shall be
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construed 1o include w5 » real extale tax any inhoritance, sstute, suscpssion, tansfer, gift,
franchise, comoration, come, net profit tax or capital Tevy that ig or may be imposed on
Landlord other than the tex specifically stated in the preceding paragraph.  In regavd to any
assossment or charge that mey be paysble in installments, Tevant's share of taxes shall be
determined a3 if Landlord had elocted to pay the sssessment in installiments, and Tenant shall be
responsibde for only these installiments or parts of instellments which would be sttributable to the
Teorm of this Lease.

Londlord shall endeavor to promptly deliver to Tonasl, annually, & statoment in
reasonable detast setting forth the total smount of real estate taxes payable for the Ruilding or the
fax parcel which includes the Premises for the subjent venr and Tenunt's Pro-rata Share thereof

{6} Infsrest « Lule Paymeni Charge.  Any payment due from Tenant not
received within ten (10} days of the date hersin specified 1o be paid shall hoer interest from the
eloventh {1 1™ day following the date such payment was due to the date of actual payment gt the
rate of twelve peroont (12%6) per s o the rate then permitted by Legal Regquirements, 1 fegs,
In addition, in the case of 3 payment dus from Tonanl, Tenant shall puy o Landlord a lade
payment charge of three percent {3%) of any amount not received by Landlord within ten (1)
days from the date reguired to be paid herounder; provided, however, that Landlord shall not
assess the Iate payment charge with respeet to the Geat late payment that ocsurs within any leass

Section 6.  CONSTRUCTION OF PREMISES.

{a}  Tenunt gekoowledges that Landlont and Landlord’s agents and employees
have made oo represeatations or wirranties with respect to the Premises or the physics! condition
thereof and none shall be tmplied i low.  Bubizot to the provisions of this Lesse, Tonant shall
acuept the Premises “ax is" Tenant acknowledges that, except av expressly set forth in this
Lease, Landlord mukes no reprosantation or warranty, express or imphied in fact or by law, a5 to
the nature or condition of the Premises or its fitngss or availability for any partioular uss, or the
income from or expenses of operation of the Promises. Except us specifically set forth in thig
Lease, Landlord shall have no obligation whatsosver to alter, tmprove, decorste or otherwise
prepure the Promises for Tenant's opcupancy.  Bxcept as specifically st forth in this Lease,
Tenant acknowledges and agrevs twt Landlord has not made, and doss not maks, Yy
representation or waranty, and Landlord shall have no Ruther obligation with respest to any
matier retating to the delivery of the Premises.

Landlord reprosents and warrands 1o Tenant gs follows:

i} that possession of the Premises shall be delivered to Tonant in
vaeant and broom cless condition and thel, ss of the date thereof, the rights of all prier
aveupanty to possess the Promises shall have been legally terminnted;

{ity  thal upon delivory of the Premises to Tenant, the Premissg shall be
in complisnee with historie certifications required by the City of Miami Boach;

GHY  thet upon delivery of the Pramises to Tonunt, the Promises shall be
frae of gshestos other than legally sneapsulated gsbestos, if any;
~ 5.
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(vi  that Laodlord has good title to the Proswises;

(v}  that Landlord has the right to enter tnto this Lease and no approval
of any third party is required or if such approval is required, Landiord bas obtained such
appraval; and

{vi)  thal upon delivery of the Premises, connections to water, gas and
sewer Hes surrently seevics the Promises,

&) Asy and oll work (including, without limitation, cosmetic wenk} of any
nature or description whatsoever that Tenandt desires or is reguived to do in the Premises shall be
known as “Tesant's Work”™ Tensnt's Work shell be done in conformance with phans and
speoifications ("Tenent's Plans™ prepared by Tenant or its sgents.  Tenant shall use only new
high guality materials and shall cause gl work 1o be performed i a good and workmaniike
manner and in accondance with all Legal Regdraments, All of Tensnt®s Work shsll be subluct fo
Landlord’s prior written approval, which spprovel shall not be unrsssonably wifhheld,
cenditioned or defayed but shall otherwize be subject to the requirements of Section 12, Subject
to the provisions of Seotien 12, Tenmit shall be obligated to perform injtial work (“Initia] Wark' 3
to fixture the Premises ax » first class retall establishment for the sale of cigars, fobacoo and
related scoessorios (which may include » cigar Inunge); such initial work shall include (A} the
separation of eleetreity and water from other promises in the Buoilding, the installation of meters
for the consumption of electricity and water a5 well ax grouss traps, ventilation and simila
systerms o the extent necessary or desirable in conmection with Tenant’s use of the Promises
pursusnt to Bection 7 and {B) may nclude, wt Tenant’s option, the instaliation of 2 mezzanine in
socordance with Legal Requirements. The Initisl Work shall be completed by Tenant not lnter
than one bundred and sighty (180) days following the Commencement Date Ohe “Latest
Opening Date”™). Tenant acknowledge that the look and foul of the Building are of paramount
importance to Landlord and Landlord would not agree 1o the exceution or delivery of this Lesss
without the foregoing approval rights. {If Tenant shall have installed the mozzanine, Tenamt
shall not be require 1o remove the mesranine upon the expiration or sarlier teonination of this
Loase},

(e Tenant shall perform or cause Tenmmt's contvactors and subcontraztors 1o
perform all work, repairs, slterations or improvements at any time following the defivery of the
Prasnises to Tenant and conthuing during the Term of this Lease in & manmer 30 as fo avoid any
tabor dispute which canses or is likely fo cause stoppage or impairment of werk, delivery or Sy
other servioes of any operations in the Building. In the event there shall be any sugh sloppags or
impairment as the result of any such labor dispute or potential labor dispute, Tenant shall
immediately undetiake such action a8 may be reasonably nevessary 1o eliminate such dispute or
potential dispute,

Rection 7. USE - OPERATION,

{aj  Tenant shall indtially open for business as first clags first cluss refail
establishment for the sele of cigars, tobacro and related accessoriex {which may include 3 of gy
tounge) (“Clgar Bar™) not later than the Latest Opening Date. Tenant shall be permitted to servs
sleoholic beverages subject o Tenant’s obtaining necessary Heenses and vtherwise pomplying

i

123NN R



with Legal Requiraments and the torms of ihis Lease (inluding, without Bmitation, dram shop
ingurance).  Tonant covenants that the Prensives shall be opened for busingss, ket open for
business and used by Tenant and any nssignes, subtenant or pecupant, conthmousty during the
Term of this Lease, except for e Permitted Closing Perlods provided for herein below, The
Premuises may contain ancillary office space, storage and employes aress. In no event shall
Tenant use the Premises in vinlation of the resteictions st forth on Bxhibit B. Tenant agreos that
Tenant will not use or pesmit or suffer the Promises ar any part thersof 1o be used for any other
business or purpose then that specifically defined and permitted by thie Section 7. Tenant
scknowledges that the covenant to use the Premises as set forth in this Seetion 7 i & material
inducemant for Landlord to enter Into this Lease and without such covenant, Lendlord would not
have entored into this Lease, Therefore, Landlord may in Landlond’s sole discretion withhold
conaent t any reguested change of the wse of the Propsizes, Excapt with sespect to tenants
having executed leases prior o the dale hereof, Landlord aprees not to lease other spacs within
the Building to any business the exclusive purpose of which is to {1} sell cigars or elpar
parsphernalis or (1) operate a cigar lounge,

{#}  Subject to Landlord’s advance comaent, Tenant may employ 8 trade name
owred ar Heansed to it or its affilates so long as such trade name is not offensive In nature {of
which Landlord shall be the sole but reasonable Judged,

{3 S¢ long as Tenant is not in default of this Leage, Landlord agrees that 3t
shall not lease any other space in the Building as a Cigar Bar; provided, however, that the
ancillary sale of twbacen snd related produsts shall not be deomed 2 violstion hercof {for
exmmple, the sale of cigarettes by & convenience storel,

{4y Tewmant, at Tenant’s sule cost and exponse, shall obtain all building
penmits, use and otcupancy permits and Hoenses required by spplicable governmental suthorities
whether for any vonstruction or remodeling by Tenant or otherwiss {nchuding, withowt Bmitation
the conduet of Tenunt’s businessy, Tenant shall operate its business in sccordanne with all Legal
Requirements. Tenant agross to comply with all Legal Rewuirements applicable to the Premises,
Tenant, at Tenant’s cost gnd expense, shall make oll instailations, replacaments, glterations and
any and all repsirs to the Premises {including with respent ti Building systams that exolusively
serve the Premises) required to comply with such Legal Requirnments including, without
Hmitation, replacements, slterstions and repairs which relate o fre prevention, detection, vonirol
ar extinguishment, or which ase structors! i natore, Tenant shall obtsin Landlord’s written
approval before commencing structoral work,

{e} Diaily, subject fo Legal Requirements, the Premises shall be apen for
business o the public af such hours az Tenont shall elect, The Premises shall be regularly open
for business but may be closed, however, for the purpose of making repaivs or improvements or
for vacations and the lke (e, in each instance, not to expeed thinty (30) days} er during the
period of strikes, lnckouts, or ather causes beyond Tonant's vontrol, including severe wesather
smergencies (the “Permitted Closing Periods™), so long s Tonant shall make all reasonabis
affbrts to shorten such periods.  Landlord reservas the right to peonit corlain tenants to ohserve
different hours of business operation,
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i Tenant al Tenanl's expense shallt  purchase or et o dunpster o
commpactor unless Landlord fumishes same for Tonaut; keep ol} rubbish, gerbage, tragh snd sofuse
ordy within the Premises and only in rat-proof and odor proof containers which shall be
delivered daily to and emptied by Tenant in the dumpster or compuctor designated by Landlord
{and Tenant shell keep all areas adjscent to the dumpster or compantor reasonebly clear of
rubbish, garbage, teash and refuse emenating from the Premises); caute said duropster of
compacior 1o be emptied and all gabage, rubbish and trash disposed of when ressonally
reguired by a reputable waste hauler (unless Landlord elects to farnish such service and cherge
Tenant as provided in this Lonse, which charge must be reasonable and not excesd the amount
Tenant would pay to the hauler of its sholeg); not permit any rubbish, garbage, frash and iter
emanating fom the Pramizes to gocurmulnie outside of the Promises; keep any vestibulss or
entries to the Fremises and sidewalks and other Common Areas adfavent to the Premises fee and
chiar of ol trash and refisse; not use any objsctionable advertising medium such #s loudspenkars,
phonographs, soud amplifiers, or the recoption of radios or television broadunsis; not place a
Inad upon any floor which exveeds the floor Joad which the flnor was desipned to carry; not
cause or permit objectionsble odors to amanate or to be dispelled fom the Premises; keep 2l
mechanical gpparatus free of vibration and nolse which may be transmitted beyend the Premisey;
regutarly exterminate the Damised Premises and all arsas in which Tenant stores rubbish outside
of the Premises, Tenant shall contract with a trash removal compuny and extermingtion
company ressonably scceptable to Landlerd and shall provide evidence of such contract 1o
Landlord prompily following request therefor.

(g} Tonant shall nol {either with or without negligenee} cause or permit within
the Fremises the escape, disposal or release of any biclogivally- or chemicaliy-sctive or other
hazardous or toxic substances, meterials or wastes {eollegtively, “Huavardous Substancss™.
Tenant shall not sllow the gencration, storage or use of wny Hazardous Substances within the
Premises in any manner unless in accordases with Legal Reguitements snd approved in advanse
in writing by Landlerd. Any use of Hezardous Substances shall only be in the ondingry course of
Tenant’s business and in accordance with the highest standerds prevailing B the industry for the
genevation, storage snd nse of such Hazardows Substunces.  Withow limitation, Hazardous
Substances shall include those deserdbed in the Comprobensive Environmentsl Responss,
Compensation and Liability Act of 1980, as amended, 42 UB.C. Section 9601 o seq., any
applicable state or local lows and the regulations adopted under these acts, petroleum and related
by-products, hydrocarhons, radon, asbestos, ures, formaldehyde and polyehlorinated biphenyd
compounds. 1 Tenant uses Hazardous Substanses within the Promises and Landlord or any
lender or governmental agency shell ever requive testing to ascortain whether or not there hos
been any relense of Havardous Bubstanves because of such use, then the reaxonable costs thereaf
shall be reimbursed by Tenant o Landlord upon demend a5 Additinns! Cherges. Tn addition,
Tenant shall execute effidavits, ropresentations end the Hke from time to tme ot Lendlord’s
request concering Tenant’s best knowledge and belie! regarding the presence of Hezardous
Substances in the Premizes, Purther, Tenant shall indemnify and save Landlord hermicss fom
and against any and all clean-up costs, remedial or ressonable restoration werk, claims,
judgments, donages, penalties, fines, costs, Habilities or losses, locheding, without Hmitation,
diminution in value of the Premises, and reasoneble atfomeyy’, consultants” and expert foes,
which arise during or after the Torm of this Louse solely as o result of any Hazsrdous Substanoss
being ponurated, relvased, used or disposed of i or on, or brought (o, the Promises by Tenant
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ansl wonclusively established to have been caused solely by Tenant, The within covenants shall
sureive the expiration or earfier termination of the Term,

Section 8. TENANT IMPROVEMENT ALLOWANCE,

Within forty five (45) days affer Bdfillment of the requiranents set forth below, Landlord ARTRES
o pay to Tensnt One Hundred Twenty Five Thousand Dollars (3125000000 ss and for
Landiond’s contribution to Tenont's Initial Wark (Construction Allowanee™) Tenant's FRIN:
822136313, The requiroments gre:

(A)

{8}

(<
{3}
{E}

Completion of Tenant's Initlel Work, In a menner satisfactory to Landlord’s

Architect.

Presentation to Landlond of the following:

{1} Genwral Uontracter’s executed and notarized originals of Swom Statement
and firal Waiver of Lis/Affidavit form Hsting all subeontractors and

material supplises and the mmounts they were prid for work and matorials
supphied for the Promises;

(i} Excouted and notarized final Waiver of Lisn/Affidavit form fom svery
subcontractor and muterial supplier, and other evidence sutisfactory fo
Landiord that the geners] contracter snd every subcontractor and material
supplier has, in fet, been padd i full

(1) Waverg/Affidavits must be satisfhctory 1o Landlond.

Presentation to Landlord of ¢ Centifieate of Oecnpaney,

Tenant shall have opened s business o the genersl public for business.

Tenant shall have not been in defhult under the terms and conditions of thiz Loase,

Unless Landlond recelves verification that the general conteastor and el subconteactors and
material supplicrs have been peid in fll, Landlord may psy Tenant’s genersl confrsctor,
sabeortractors sad material supplicrs directly and deduct said amounts from the Construction
Allowance, or Landlond may issue joint checks for all or part of the Construction Allowance to
the general contractor and the subcontractors and material suppliers.

If this Lesse terminates for any reason prior (o its stated expiration date, Tenant shall refmburse
Landlord for the unamortized amount of the Construction Allowanse {bused on 2 straight-line

arortization).

The Construction Allownnee muy not be used do offset Fized Mirdmum Rent, Additional
Charges or other amounts due from Tenant under this Lesse.
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Seation 9. UTHLITIES,

{a}  Aspart of Tenant's Initial Wenk, Tenant shall obteln utility servives from
the applicable utility providers and Tenant shall promptly pay for utilities rendersd or furnished
to the Promisey from the date Landlord delivers possession of the Premises o Tonant and
continuing throughout the Term of this Loese, including water, eleotricily, sower sharges,
telephone, infernet, cable and ges. To the extent that 2 particulsr wility is net metersd, Tenamt
shall fnstall & meter to messure corsumption. In the ovent that & partioular utility is not metered
and charged direetly against the Pramises, Tenant will pay o the Landlord within thirty {30} days
afier veceipt of wn Involce, 2l such utility (Including, without Hmitation, water and sewer)
charges at pity or utiity ates (without mark upl for the amownt of use registered during the
Term. Temant shall be solely responsible for oll water charges resulting from any overhead
sprinkiing systesn and any sosts inowrred by Landiond to read said meters,

{By  Tonani shall have the right to purchase electric servies from the supplisr of
Tenant’s choics, as determined by Tenant in its sole disoretion, provided Tenm’s choive of
electric supplier shall not materially interfore with the slectricity service of Landlord or any other
tenant of the Building. In such event, Tenant's electrivity service shall at all thnes be sepurataly
sud directly metered, and Tonant shall be invoiced by and pay divectly to its supplier for all
glevtricity serviee in the Promises. Landlord shall not attempt {o shange or conver Tenant’s then
existing electricity provider asconnt to any other electricity provider,

() Tenant shall pay all charges for all public or private wtility services and all
sprinkler systens (if spplicable) and protection services at any tme rendered 1o or in conpetiog
with the Premises or any part thereof; shall comply with il contracts relating fo any such
sgrvioss; and shall do all other things required fr the maintenance and continuance of all sueh
services,

() Throughout the duration of Tenant’s cecupaney, Tenant shall keep the
utitity meters and submetors within or exclusively serving the Premises v good working orider
and repain, #t Tenant’s sole cost and expenes, in default of which Lendiord may, on thitty (30}
days’ notice to Tenant, cause such meters and squipment te be replaced or repaired and collent

the cost thergof from Tenant, a5 Additional Charges,

{#}  Tenant agrees that Tenant’s use of electrioal capacity {“Blectric Service”™)
in the Prevnises shall in no svent wicesd the tapasity of the existing conductors, feeders, risars,
wiring instellations or other equipment servicing the Promises. Tanant, at Tenants expenss,
shiall ontract divectly with the public electric utility company for sush Bleotris Service, In
connestion with the Elecirie S8ervice, Tonant, as port of Tenant's Plans, shall deliver to Landlord
& cormmercially standard load workletter which shall be subiect to Landiord’s resaonable consent
sl approval,
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Section 10, INTENTIONALLY OMITTED.
Sectlon 11, RULES AND REGULATIONS.

LANDLORD RESERVES THE RIGHT TO AND TENANT AGREES THAT
LANDLORD MAY AT ANY TIME AND FROM TIME TO TIME FOR THE
GENERAL WELFARE OF THE BUILDING, THE AVOIDANUE OF NUISANCE,
OR THE MAINTENANCE OF A GOOD REPUTATION, SAFETY, ORDER AND
CLEANLINESS IN THE PREMISES AND AT THE DEVELOPMENT, IMPOSE
REASONABLE RULES AND REGULATIONS OF GENERAL APPLICATION
GOVERNING THE CONDUCT OF TENANTS IN THE BUILDING AND THE
USE OF THE PREMISES OR COMMON AREAS. TENANT AGREERS TO
COMPLY WITH AND PERFORM ANY AND ALL SUCH RULES ANMD
REGULATIONS IMPOSED BY LANDLORD AS IF THEY HAD EXISTED AND
BEEN ATTACHED HERETO AT THE TIME OF EXECUTION OF THIS
LEASE, THE RULES AND REGULATIONS IN FORCE AND BFFECT AT THE
TIME OF THE EXECUTION OF THIS LEABE AND WHICH MAY BE
SUPPLEMENTED OR AMENDED BY LANDLORD AT ANY TIME AND FROM
TIME TO TIME ARE ATTACHED HERETO AS EXHIBIT E, MARKED
*RULES AND REGULATIONS AND MADE A PART OF THIS LEASE AS IF
EXPRESSLY WRITTEN,

Section 12, ALTERATIONS; REMOVAL OF IMPROVEMENTS BY TENANT:
MECHAMICS LIENS AND ROOF,

{a}  Terant shall not make any alferations, changes or improvements o the
Promises, interfor o exterior, structural or nonstructual, without first obtaining Landlosd®s prior
written consent, Tenant shall submit to Landlord Tonant’s Plans prepared by a Heensed Florida
srchitect showing all of the slerations, changes or inywoverments Tenant desires o make,
Following reveipt of Tenant’s Plans, Landlord shall spprove or deny consent to any (1) non-
structural alteration within fifleen {15} days and (2 structurs! *ﬂtt,mtwn within thirty (30} days.
The failure of Landlord o reply within such periods shall be deemed dends! of congent.  Tenant
shall revise (and re-revise if necossary) Tenant’s Plans in sceordance with Landlond®s conunents
and thereafler msnbmﬁ. same using the fc}mé,cmg procedure until spproval 18 granted or denied.
Tenant shall pay all vosts and expenses in connection with suy alterations, chenges snd
improvements made ?}}’ or through Tenant, and Tenant shall meke such slerations, changes and
sm}}mmmmisﬁ in u good and workmantike manner, in accordanes with all Legal Requirements
using only new ugjx guality materialy and using mﬁy labor which iz compatible with other Inbor
then being used in the Bullding, Tenant shall reimburse Landlord for any out-ofpocket couts
incurred by Landlord in the review and approval of Tenant's Plane. Prior to the mmaking of such
alterations, changes and improvements, Tenant shall procure all necessary permits and bullders
risk insurance covering such slierations during the per;{nj of construction,

{b)  Except ay otherwise provided, ol signs, fumnishings, trade fixturss and
equipment inslalled in or on the Premises by Tenant and paid for by Tensnt shall romais the
property of Tensnt and shell be removed by Tenant apon the oxpiration of the Term or rarlier
temination of this Lense, Temant shall repaiy any damage caused by such removal dnd shall
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eestore the Premises to its condition prior to installation. I Tenant shall not have removed all of
such property upon the expiration of the Term or termination of this Lease, Landloed shall have
the right to treat such remaining property as sbandoned and kesp all or any portion thereof i
Landlords sccount or dispose of il or any portion of such property in any way determined by
Landlord st Tenant’s expense; and Tenant shall reimburse Landlord for the cost oF such dieposal,
Notwithstanding the foregoing, all Hoor and wall coverings, sinks, vanities, hght fxtures, amd the
complete clectrienl, plumbing, air conditioning and heating systems, inchuting ducts, dfusers,
grills, controls and all other equipment and parts related to such systems, shall be and remgin in
the Premises af all tmgs for the benefit of Landlord.,

(¢} Tenant shall not do or suffer anyihing to be done wharsby the Premises
anidfor the Building may be encumbered by any mechanics’ Hens e any other Hens, Tenamt
shall, whensver and 95 often o any such Hens are filed against the Pramises and/or the Bullding
purpnrting to be for Iabor or material furnished or to be funished to Tenant, discharge the same
of record within thivty {30) daye afler the dute of writton notice of such filing by payment,
bonding or otherwise as provided by law. Tenant, upon reasonable notice and request in writing
from Landlord, shell slso defend Landlord, at Tensnt's sole cost and expense with counsel
reasonably spproved by Landiord, any action, suit or proceeding which may be brou ght on or fur
the enforcement of any such Hen and will pay any damages and satisty and discharge any
judpments entered in such action, suit or proceeding wnd save hammiless Landled fom ity
Hability, cleim, dewmages, costs and expenses, including reasonable attomeys” feex resulting
therefrom. 1l default of Tenant procuring the dischargs, as aforesaid, of any such Hen, Lundlond
may, without further notice, procure the discharge thereof by bonding, payment or otherwise,
and all costs and expenses to which Landlord may be pit in obtaining such discharge shell he
paid by Tenant az Additional Charges within thitty (30} duys after notics fom Landlord of the
amount due,

() Notwithstanding anything to the contravy, Tesant shall not be deamed to
be o partner, joint venturer or agent of Landloedy and in no event shall any Hen resulting from
Tenant’s improvements to the Premises encuraber Landlord’s underlylog estate. Tenant agrees
that i shsll not enter Info any contract {aud that ity confractors will not ster fute any
subeontracts} for alterations, improvements or ropairs to the Premises unloss the following
fanguage §s included In such contract:

“Motwithstanding anything hereln contained o the contrary, the contractor acknowledges
that Tunant holds only o leasehold interest in the property which iz the subject of this contract,
Tenant is nut the agent or the owner of the property, and no Nen resulting from wark performed
under this contract shall sttach to the interest of such owner”

{8} Tenmm, its ngents, employees or contractors shall not go upon e roof fr
any reason, iocluding any repuirs, mointenanse or replasements of Tensnt's heating, air
conditioning, or other squipment on the reof without first obtaining Landlord's prior writien
approval, inchuling approval of the contractor to parform such work, snd subject to Landlmd’s
right to require its roofing sontractor 1o do sny work affecting the moof. Tenant shall not make or
permit any installations though, to or on the reof, ceiling, or any portions of the building above
the Premises without fivst obtaining Lansliord's prior writtan comsent to the work to be done sud
the contrastor fo perform such work; and Landlord shall have the right to requive Tenant 1o use
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Landlord’s roofing contractor in connection with any work affecting the roof of the Premisss.
Tenant shall do nothing which will affet Landiord’s roofing warranties, recognizing that
Landlord's roofing werranty may be jeopardized by any use of the roof by Tenans, its apployees,
agents or condractors.

{f) Tenant acknowledges that the Bullding iz located in the “Art Dego”
disteict and is on the Higtorde Landmark’s vegistry. The exterior storefront of the Building and
the interior flooring are considersd part of the historieal landmark components of the Building,
Tenant shell comply with all Legal Requirements in connestion with Tenant’s Work including,
without Himitation, suy alterations to the storefront, Rooring snd the Building.

Seetlon 13.  REPAIRS BY LANDLORD. Except s otherwise provided in this
Lease, Landlord will, within o ressonalie time afer receipt of written notice from Tenant of the
necessity of such repaly, keep the structursl roof, structural components of the exterior walls,
steuctural Hoor slabs and fbundation portions of the Promises and the Building in good and
tenantable condition and repair during the Term of this Lesse.  Within o rensonshle time after
reecipt of written notiee from Tenant that repaivs for which Landiord is responsible are reguired,
Landlord shall make such repairs.  Except as set forth herein, Landlond shall not be required o
make any other improvements or ropairs of any kind with respect o the Premisss snd
appurtenance thereto. Notwithstanding the forogoing, Tenant shall pay to Landlord the eoxt of
any repairs and replocemsnts to any portion of the Promiges or the bullding in which the
Premises ave located necessitated by reason off {8) the acts, neglect, omission, fault or default of
Tensnt, or Tenant’s agents, employess, invitoes, contractors or costomers, (b} the opersions of
Tenant or the sterage of Tenant’s merchandise within the Premises, (¢ acts of trexpassers,
thieves or other unauthorized persons who enter or attempt 1o enter the Premises or the building
in which the Promises ave located, sud (4} structural angd extorior work done or installed hy
Topant. Further, and notwithstanding anything in this Lease to the contrary, Tonant shall pay fo
Landlord the cost of all repairs, altermtions and replacements to the property which Landlord is
requived o maintaln which may be reguired 88 the resull of repairs, alterstions, other
improvements or instaliations made by Tenant or the agent{s) of Tenant.  Lendlord shall use
commercially reasonable offints o make any vepairs, additions or alterations fn, aboot or
affecting the Premises or sdjvining premises during non-business howrs and shall prowptly
restore the Premises following any such work or activity,

Tenant scknowledges that Landlord may instsll scaffolding or & sidewalk bridge in front
of and adjscent to the Bullding in connection with work Lendlord may be performing to the
Building or portions thereof during the Term.  Subjest to Landlord™s complinnee with this
paragraph, Tenant agrees that the installation of such sidewalk bridge or scaffolding, or the work
perfonmed by Landlord, shall not subject Landlerd to any Habdlity to Tenant or give Tenant any
rght of offset, reduction or clabm againgt Landlond, Landlord agrees, howsver, that such
sidewstk bridge or scaffolding shall, to the sxtent possible, shall not materially block Tenant's
entrances to the Promuzes, shall be lighted and Landlord will, st no oost to Tenant, install
teraporary signage of Tenant, as provided by Tenant, provided seme is in vamplisnce with the
Logal Requirements. Landlord sgrees to remove any such scaffolding or sidewalk bridpe
promptly after Landlord has completed the work which caused the nead for the installation of
such sidewsil bridge scaffolding. Lendlond agrees to diligently prosecnts all sueh work for
which such seaffolding was installed.  Except for an emergency, Landlord shall use reasonable
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efforts such that no scaffolding Is Installed for g period of fifteen (18} days prior o the *grand
opening” of Tenant’s store and for 4 period of sixty (§0) davs thereafier,

Seetion 14, REPAIRS BY TENANT, Exoept as otherwise specifically provided in
Seetion 13 sbove, Tenant, st Teoant's expense, shall make all repairs od replacements to keep
and maintain the Premises in good condition and repaly, inclnding, but not Hmited to, the heating,
ventitaing, and sieconditioning system (HVAC) and the hot water, slegiricl, and other
machanionl installations exvlusively serving the Promises {whether or not Jocated within the
Premises); the phunbing and sewer systems exclusively serving the Pramizes; the sxterior and
interior portions of all doors including door checks and hardware; gresse fraps and similar
systems (whether or not Iocated within the Promises); olf windows including hardware and other
appurtenances, and all other glass and celling: and Tonent shall promptly replace alf broken or
cracked glans, All items that Tenant shall replace during the Term of this Lessse shall be new snd
be of equal or better quality, specifications, type end siyle than the #om being replaced. Tenant
will maintsin and kesp in good vondition and repair the siorefront and sidewsik and sl shructural
and exterior work done ov instulled by Tenant, Tenant shall not permit any waste, damage or
infury o the Premises, Tenant shell keep in Al forve and effect a contract with a reputable
HYAC vontractor approved in advance in writing by Landlord for not less than the semi-aamml
inspection, malntenance, and repelr of the mr~mm§mmmg snd heating systems sorving the
Promises, ingluding olling, filter changes, required compliance with any envirenmentad Zaw&
mles, regulations, ardinances with respect to sueh systams, and similar yoaintensnce and minor
repair procedures. Tenant shall furnish o current copy of said contract o Landlord during the
antive Term of this Leass. Tensnt shell Rurther keep the Promises clean, sttrsctive and froe of
rubbish, rubble, debels, inssety, rodents amd other pas«,ts, Tenant, at is sole cost and expense,
shall be responsible, at all tmes during the Term of this Lease. for the removal of {4 dirt and
ddebris froma the sidewalk in front of and humedintely adizcont o the Promises and (B) graffid

from the fagade of the Building.

The foregoing notwithstanding, if Tenant shall bave instslled an HVAQ svstem {of 8 new
and frst class neture) and properly maintsined said systom and, during the term of this Lesss,
w::;;&zwmem of such system becomes necessary {uther then due to the misuse, neglect, action ar
povssion of Tenant), Landlord shall replace such system,

Beetlon 15, WAIVER OF LIABILITY BY TENANT., Landierd and Landlord’s
agenis and amployess shall not be lable for and Tenant waives and releases all clabos for
damage fo person or propecty, Jess of busingss, Toss due to business interruption, Ioss of incoms,
awd any ad al! other losses or damages sustained by Tenant or sny person claiming through
Tenant resulting from any seeident or oosurrense in or upon the Promises or any other purt of the
Butlding unless such sccident or ooourrence iz ag 8 result of & direct action of Landiord or
Landlont’s gross negligence.

Subject o the foragoing, such walver shull inchude but not be Himited to cloims rosulting
from the following {8) any equipment or appUIEances bw{}mz% out of repair; (b)Y lnpury done
ar oocesioned by wind {s:} any defent in or fatlure of plumbing, heating, cooling or air
conditioning equipment, sprinkler system, eleetric wiring, pas, plpes and installations, stairs, ails
or waltks; {d) broken glass; (o) the backing up of any sewer pipe or downspout; (8} the bursting,
teaking or running of any pipey ling, tank, water closet, waste pipe, or drain wpon or sbout the
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Fremisus: (g} the excape of steam or hot water; (h) water coming through the roof, skylight, trap
door, stairs, walks, foundstion, exterior walls, or any ther place upon or near the Premises: (D
the falling of anvy fixture, plaster or stucso; and (§) any aof, omission ar negligence of trespassers,
thisves, or cotenants or of other persons or sroupants of the building, or adicining or contiguous
buildings or of owners of adiacent or contiguous property,

Section 16, WAIVER OF SUBROGATION. Netwithstanding snyihing in this
Leuse to the contrary, Landlord and Tenant agree, that, with respoet to any loss which s or is
veguired to be coversd by the insurasee of Tenant or Landlord, or the sublessens, assignecs or
tansforees of Tenant or other socupants of the Premises {notwithstanding any deductible or seif
insurance), regandiess of causs or origin, including neglipance, the rghts, if any, of Landlond or
Tenant or any sublesses, Heonses or other sosupant of the Premises sgainst the party causing
such damage or destruction or ageinst the smployees, agents, subleseess or licensees of such
party, with regpeet to sweh damage or destruction and with respect to any loss resulting
therefrom, Including the interruption of the business, are hereby waived, and the puties further
mutually ngree that thely respestive insurance compenies shall have no right of subrogstion
againgt the other on acopunt thereef,

Section 17.  INDEMNIFICATION AND INSURANCE,

{8 Except due to the gross negligence or willful miscondugt of Landlord,
Tensnt shali and does hereby indemnify Landlord and save Lasdiord harmless fom and against
anvy snd ail clalms, actions, demages, Hability, cost and sxpense in connestion with loss, damage
or injury to persons or property eocwsring in, on or shout, or arising out of the Premises or Y
londing platforms, or the use or oucupancy thereof, o the conduct or operation of Tenant’s
business, or in comnection with any construvtion or alterations, or dus o waler ieakage, or
occasioned wholly or In part by any aot or omission of Tenant, Tonent’s agents, invitess,
sontraciors, customers or employess,

{b}  Tenant shall, al its own axpense, keep In Al force and effect commercial
goneral lability insurance with “personal infury™, property damsge, contractual Hability and, if
Tenant serves or sells any alucholic beversges, host and lguer Hability coverage, with minimam
single Himits of TWO MILLION DOLLARS (32,000,000.0M por necurrence, written on an
pesurrence basis,

(¢} If Tenont gells alooholic beverages for consumption upon the Premises,
drany shop Insurance in an amount reasonsbly satisfactory to Landlord; and

{1 2 sprinkler system s looated in the Promises, provide sprinkler leskage
mpuranes it amounts veasonably satishictory to Landlord, and provide and keep in foree a
sprinkler supervizory, maintenance and alarn service contrast. A separste sprinkler leakage
insuranue policy shall oot be reguired provided that damags Bom sprinkler leakege is not
axcluded under sither Tenant’s commercial general Habifity polivy or Tenant’s property policy,

{e} Provide for the benefit of Landlord, business bsterruption and rent loss
ingsurance iy an emount squal 1o at least the sw of bwelve (12) months” Fixed Minimuws Rent
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and Additional Cherges plus tvelve (12} months” fmsvrance premivms snd the extimated amopnt
of snnual maintenanve costs for the Premises.

{£ Such other or sdditionsl inguwrance e Lendlord desms rensonably
NERESRArY.

(g} Teasnt shall oblrin special form, difference in conditions and allrdsk
msuranse coverage on sl poesonsl property, leasehold anprovemants and  beblorments,
furnishings, furniturs, trade fixtures, Aoor vovering, contents and merchandise in an amoun
egual to their full replacement cost,

hy Al of the insurance st forth in this section shell be in form and with
sompanies Hoonsed and sdininted in Floride and shall provide that said polivies shall not be
subjeat o cancellation, tamination or change sxcept after ot least thirty (30} days prior written
astios tv Landlord. Al fnswrance provided by Tenant a5 repuired herein shall nane Landlord as
an additional nomed insured and such other parties ss Landlord shall identify as additions!
insured,  The policy or policies or duly exoouted sertificates fov the same, shall be deposited
with Landlord on the date Tenant first enters the Premises to perform work, fixture or otherwise
and upon renewsls of such policies not luss than fifteen (15} days privy o the expiration of the
mm‘a of such coverage. I Tenant fails to comply with such requiraments, Landlerd may, after

wrty (30} deys prior written notive o Tenant, but shall not be obligatad to, obtain such insurance
sz} keep the smme in effect and Tenant shall pay Lendlord the premium cost thereof upon
demand. I any event, Tenant shall be entitled to selfinsure the risk of damage to the Premises’
plate glass. Tenant shall have the dght to insure and owintain the insuranee coverages required
by this Lease under blanket Insurance coversges cnvering nther premises so long as such Mankst
insurance policy specifies stated value for the Promises and complies with the amounts of
insurance and other regquirements hereof,
RN
{1} Intentionally Omitted,

Section 18, BIGNS ~ ADVERTISING.

{8y Tenant agrees not fater then the date upon which Tenant shall open for
business to erect an appropriste sign advertising Tenant's busingss on the portion of the exterior
ot the Prenises designuted by Landiord for the placement of Tenant's sign in conformity with
Tenant’s usual signage of other of Tenant's locations, The xize, type, design, wording
appearance and tocation of all signs shall reguire Landlord's seritten approval which will not be
ume&mmb‘i}* withheld prior to installation. X s ondesstood snd sgreed that the signage
containing cigar manufacturer Togos shall not be desmed ohjectionable. Al of Tenant's siznage
shall he {m'ami above Tenant’s storefront ov in such other arens a3 may be ressonably scoeptable
to Landiord. In adidition and not in Hmitation, il signs shall comply with all ’mg,a Requiremonts
of appropriate governmental authorities including, without Umitation, those of the City of Misuy
Beach, Axt Deco distriot overlay commities, Board of Adiustment andfor Historie Proservation
Board, and s}l nevessary parmits or Hegnses shall be obtained by Tenant prior to eructing said
sign. Tenant shall maintsin all signs In good condition and repalr, and shall save the Landlord
harmless from injury to porson or property arising from the erection, use, muintenance, or
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removal of sald signs. Upon vacation of the Premises, Tenunt shall remuve afl signs and repair
sivy dumage caused therehy.

by Mo sign, sdvertisoment, wnutics or other leifering shall be exhibited,
inscribed, painted ov affixed on any purt of the outside of the Premises, or on the bullding of
which the Premises are & part, or on the extérdor side of any window, nor shall any awning,
antenny, satellite dish, or other projecting thing be attached to the roof or outside walls of the
Promises or the building of which the Premises are 2 part, without frst obtaining the Landlond’s
written spprovil in sach instances.

{c} o the extent pormitted by Logal Requirerasnts, display ghts snd Hehting
for Tenunt's storefront and exterior sign shail be operated wntil at lsast 9:00 pam. dofly except on
Sundays when they may be tumed off at B:00 p.m.

Section 13, ASBIGNMENT AND SUBLETTING.

{8  This Lease shall not be assigned, morigaged, pledand, encumbersd or in
any other manner transfurred by the Tenant, voluntarily or ivveluntarily, by operstion of law oy
otherwise, nor shall the Premisss or any part thersof be sublet, loeonsed, granted to a
convessioneire or used or occupled by snyone other than Tenant without Hirst obtuining the
written wonsent of Landlord {which consent may be granted or withheld in Landlond’s sole
diseretion). Tesant shall velmburse Landlord for its legal foes in sonnection with any proposed
sublet, Hoenss or sseignmant hereundar. Any permitted sssignment shall specifically state that:
{1} it ks subjoct to all of the terms, covenants and conditions of this Lease; {13) the sssignee shall
ot have the right to » further sseignment thersof, or to allow the Premizes to be used by others,
without the prier written consent of Landlord in cach instance, except ag otherwise provided in
this Leaser {1} n consent by Landlord theroto shall not be deersed to modify or amond the
provisions of this Lease or Tenant's obligations hereunder, which shall continue to apply to the
Premises involved and the ocvupants thereof as if the assignment had not besn made: (v} iF
Tennat defaults in the payment of any rent, Landlord i3 authorized to collect suy rents due and
acoruing from any assignes or other pccupant of the Premises and to apply the net mmounts
collected to the rents reserved in this Lease; and (%) the revelpt by Landiord of sny smounts
from any assignes or other secupant of any part of the Premises shell not be deemad or comatrued
as relensing Tenant of Tenant's obligations heveundur or the scceptance of thal party a3 a divect
termnt, Mo such assipnment or transfer, {respective of any consent by Landlowd, shall he
sffective unless the assignee shall exseuts, acknowledge and deliver to Landlord o mecordahle
agreement, In form and substance satisfhctory to Landlord, whereby the assignes shall assume
the obligations and performuncs of this Lesss and shell agree 1o be bound by sl of the terms,
covenants and conditions of {his lesse, including reatrictions on use, o be obssrved, performed
or complied with by Tenant, and whereby the assignee shall apree that the provisions of this
Leuse shall continue to be binding upon it in the future notwithstanding such assignment or
tramsfer, provided, however, in the case of 8 transsction in which sech assumption ocours #s 2
matter of law (Lo marger or squity acquisition), no such document shall be required. The
Landiord’s comsent to an gseignment, subletting, encumbering, or tiansfer shell not be desmed or
covstrued as a consent to any fanther sssignment, oncumbering, ransfer or subletiing, or & waiver
of this provision of this Section, all of which shell be govemed by the terms of this Lease. Any
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person or reprasentative of Tenant fo whom Tenants interest under this Loase pssses by
operation of law, or otherwiss, shall be bound by the provisions of this Seativn,

Nothing in this Lease shall be deemed to Jimit or resirict the vights of Tensnt to,
without Landloed’s consent, sublet the Pravaises, or sy portion thereof, or agsign this Leuse, or
any interest therein, to {3} any parent, subsidiary or affiliated company of Tepang; (1) any
subsidisry of any parent of Tengnty () any compuny with which Tenant may Merge ar
consolidate; (iv) sny company acquiring sl pr substantially all of the sssets of stock of Tenant
without vestriction to trade name or permitted use; or {v} 8 public offering of Tenant’s stock.
Tenant shall remain obligated to Landlord herounder notwithetanding an sssignment of this
Lease

(b} A change In the contrel of Tenant whose stock Iz not publicly traded,
whether said change of control shall consist of the transfer of stock or any agreement greating g
right in anyone other than the original shareholders, partners, moenibers, or pthey owners of suid
Tenant to conduct Tenant's business or to control any such guarantor, shall be deemed o be an
asstgment of this Lease for alf purposes of this Legse.

(€ W a any time during the Term of this Lease Tenant shall reguest
Landlond's consmt to assipn this Lease or o sublet all or substantially all of the Premises,
Tenant shall inchude with such requests the name and business experience of the proposed
assignes or sublessee, complete financlal statements of sald sssipnee or sublosses, and the ront
andd nther terms of the proposed assignment or subletting, Landiord, in its sole discretion, nway
withhold consent to any proposed assignment or sublet. Landlond shall have the right at any time
to dest divectty with Tenant’s proposed essignes or sulilesses.

(& If Landiord punmits sny swoh assignment or subletting, Tonunt agroes 1o
pay Landiord’s rensonsble outside legal fees in convection therowith. Landlord shall have the
right in Landlond's sole disoretion to withhold consent to mn assignment of this Lease, subletting
of the Premises, and any other matters which require Landload"s consent horsunder,

e} I Tenaot shell ot eny time during the Term of this Lease sublet sl or any
part of said Premises, Tenant shell nevertheloss remain fully lable wnder all of the tonng,
sovenants, and conditions of this Lesse. If this Lesse is assigned as peomitted herein, Sorm and
after the effective date of such sesignment, Landioed shall ouly look to the new tenwst with
regpent fo the performance of obligations first srising from and afler the effective date of such
assignment. I this Leose is assigned, or i the Promises or any part thereof are subleased or
eccupind by auybody other then Tenant, Landlord may coliest from the assipnee, sublessee or
oeoupant any vent or other charges payable by Tenant under this Lease and apply the amount
collected o the rent and other charges hersin roserved, but such collection by Landiosd shall not
b deemed an qoceptonce of the essignes, sublessee or oooupant as a tenmt nor g velesse of
Tenant from the performance by Tenant under this Lease.

{f)  otwithstanding Landlord’s consent to any sssipnoent, subletiing or other
aptivity specified in this Scotion 19, any subseguent sexignment, subletting or activily shall
reguire Landlord’s prioy written consent.
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{g} Metwithstanding anything jo the contrary contained in this Section 19,
Lawdlord shall have the option, by giving written notive to Tenant within twenty {203 davs after
receipt of any request {the “Transfer Notice™) for sublet or assigunent 1o recapture that portion
of the sproe that is the subject of the proposed sssignment or sublet (the “Sublest Space™), Such
regapture shall cancel and terminate this Loase with respect to the Buhiect Space as of the date of
Landlond’s delivery of Landlord’s notice of recapture. In the event of & recapture by Landiord, i
this Lease shall be conceled with respect o lose then the eotire Premises, the Rent resprved
herein shall be provated on the basis of the number of rentable squsre feet retained by Tenant in
proportion o the nwuber of ronteble sguere fest contained in the Promizes {which, for this
purpose are pgreed at 3,210 square feot), and this Lease v so amended shall continue thersafier
in full force and effect, and upon request of either party, the parties shall sxecute written
confirmation of the same. If Landlord declines, or fafls to notify Tenant within twenty (30} days
of receipt of the Transfer Notics of its election to recaphure the Subject Spece under this section,
then, provided Landlord has consented to the proposed transfer, Tenant shall he entitled o
provesd 1o transfer the Subject Space to the proposed transferes, subject to the other provisions
of this Lease.

{h} If Landlord consents to any transfor pursuant fo the terme of this Bection
19 {and does not exercise sny recapture rights Landlord mey have under Szetion 19 (1) of this
Lesss), Tenant may within three {3) months after Landlord's consent, but not later than the
expiration of such thees (3} month period, snter into such transfer of the Premises or portion
thergof, upon substantially the same torms 2od conditions ss are set forth in the Transfor Notice
furnished by Tenant to Landlord pursuant fo the terms hereof, provided that if there are any
material changes in the tonms and conditions from those specified in the Transfer Notice (1) such
that Landlord would initially bave been entitled o vefuse ity consent to such transfor under this
Leass, or (1) which would causs the proposed transfer to be more favorabie to the transferse than
the terms set forth in Tenant’s criginal Transfer Notios, Tenant shall again submit the transthr to
Landlord for ite approval snd other sction under this Section 19 {including Landlord®s right of
repapture, if anyh

{1 i Landlord consents to a transfir, 95 a condition thereto which the partiss
nereby agree is reasonable, Tonant shall pay to Landlord when received by Tenant any *Transtor
Premium,” as that term is defined hevesftor. “Tranafer Premivm® shall mean §fty percent {50%)
of all Fixed Mindmum Rest, Additiond Cherges or other considerstion payable by snch
transferec in gxcess of the Reat and Additions! Charges pavable by Tenant under this Loase, on 8
per rentable squmre foot basis. “Transfer Preminm™ shail also includs, but not be Himited o, 8y
percent (3056} of any key monsy and bonus money paid by bansferes fo Tenant in connestion
with such transfor, and any payment in excess of falr market valug Br services rendersd by
Tenant or assels sold or lessed o transferen.

Section 20,  DAMAGE OR DESTRUCTHIN,

{a I {1} the Bullding shall be damaged to the oxtent of more than sixly
percent. {60%} of the cost of replacement thereof or {H} the procueds of Landlord’s insuranve
paid to Landlord as » result of the dumape shall be insufficient to pay ressonably for the cost of
replaventent of the Building, losy any deduetibles or self insuranee or (31) the Premises shall be
damaged in whole or in part during the lagt two {2} yeass of the Term or {iv) Landlord™s
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mortpuge elects to require Landlord to make advanced payments upon or full payment of the
outstanding mortgage indsbiedness from the prooeeds recoverable under Landlowd’s insurance
policies with rospect to such damage or {v) the Building of which the Premises are & purt shall he
darmaged 1o the extent of seventy-five percent (75%) or more of the sost of replacement thereof,
whether or not the Promises shall be demaged, then in any such event Landlord may terminste
this Leuse by notice given within ninety (90 days after such event and upon th date specified in
such notice, which shall not be less than thirty (30} days nor more than dixty (50) days aBer the
giving of snid notie, this Lease shall weomisate snd come to s cnd, and Tenant shall vacate and
surtender the Premises to Landlord,

(b} M this Longe shall not be terminated a5 provided in Ssetion 2008} sbove,
Landlurd, st Landlord’s expense, shall, following the receipt of the insurance provesds, dilipently
proveed with the repair or restoration of the Promises and the Buslding {excluding any leasshold
improvements and bettenments) to place the damsged Premises and Bullding {exchding
leasehold hmprovements and betterments) in substantially the same condition they werg in
innnedistely preceding the damage or destruction,

Seetion 21 EMINENT BOMAIN,

{2} Inthe event that the Building or the Prowdses or sny part thereot shall at
any time after the excoution of this Lesse be taken for public or quash-public use or condemned
under eminent domsin or conveyed under threat of such » taking or condemnstion, Tenant shalt
not b entitled to claim, or have paid to Tenant any compengation or damages whatsoever for or
on account of sny loss, infury, demags, taking or convevanee of any right, intorest or estate of
Tenant and the Tenant hereby relinguishes and hereby sssigns to Landlord any rights to sy auch
damages.  Londlond shall be entitled to olauim and have paid to it for the use snd benefit of
Landlord off compensation and damages Por and on account of or arising out of such taking,
condemnation or conveyanee without deduction from fhe anmwunt thereof for or on sconunt of
amy vight, title, taterest or sstate of Tenant in or to suid property. Tenant upon request of
Landlord will execute any and all releases, transfers or other documents as shall be required by
such public or gquasi-public authority to effect and give Ruther evidence and assurances of the
foregeing, For clarification and not limitation, to the extent not inconsistent with the thregoing,
Tenant may file 5 separate claim with the condomning suthority with respent o Tenant's
improvements, fhtures snd loss of rights,

(b}  In wase of any teking, condemmation or conveyanse reforred o in this
Sextion, then if and when there is an sciusl permanent taking or conveyanes of phystos!
nossession of any material portion of the Promises or more then twenty-five pereent {25%3 of
Building, then Landlord mny vancel snd terminate this Lease by giving notice to Tenant within
one hundrod eighty {180} days sftor such an sotusl tekdng or conveyanes of physizal possession.
tf1his Leass s not terminated following any of suid actual akings or conveyances of any part of
the Premises, then Lundlord shall at Landlond’s pwn sxpense, bt enly to the sxient of an
eruitable proportion of the award (afer payment of all of Landlord’s costs and SXPOUSRS
{including attorney's foes) with respuct to such tabing, condumaation or gonveyanced for the
portion of the Premises taken (exeluding any award of land), ke such repairs o the Promizes
as are necessary to ponstitute o complete proldtectural sud tenantable unit
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{e}  In the event that such portion of Premises or the Building is taken as
renders the portion remaining, in Tements ressonsble judgment ansuiteble fur Tenant's
continued vse, Teosnt may tenninate this Lease upon thirty £30) days' prior written aotics 1o
Landlord, such notice to be given within ity (30) days following the date of such taking.

{e} Motwithstanding  anything contalngd hersin o the contary
Landiond shall vot have the rght o terminate this Leass pursnant to this Section 21 unless
Lmdimm simultancously tormingtes the Jeases anbor seeupancy agreements of all other tenants

and pecupants of the Eammzzw
Secton 22, LANDLORD'S REMEDIES UPON DEFAULT.

{0y {1 Tenant shall of any thne bo in defindl in the pavinent of rent withowt
requirernent of notice from Landlord or (1) Tenant shall at any thne be in defiudt in the payment
other sums of money roguired to be paid by Tenant or Tonant shall at any time be in default of
the performance of any of the covenants, terms, conditions, provisions, rules snd *egtxiatmm of
this Laase, gnd Toenant shall &l to remedy such defbult wﬂ}zm thirty (30) days after the giving of
nuotios thersof by Landlord, or (i1} Tenmt shall eomumit waste, or Tenant shall assign this Lease
or sublet the Premises except o5 exprossly penmitied by this Lease Gucluding, without Hmltation,
& change of control of Tenant 3, ov (v} Tenant shall vacate the Premises or fail o continuousty
ocoupy and condust Tenunt's businews in the Premises {oxcept during Permitted Closing
F’ﬁmds}, ar {v) Tenant shall sell all ur substantially all of it nssets, or (o) Tenant ov any
assignee or sublessee of the entire Premises shall fle or have filed against it 3 petition for
adpulication as g bankrapt, reorganization, s arangement, or for any other deblor or capital
structurs reliel under any existing o future Bonkeuptoy Code us serse may be smended,
sapplemenited or replaced, or make an assigmnent for the banefit of creditors, or a receiver of any
propesty of Tenant be pppointed in any sction, sult or procesding by or sgainst Tenant or if the
interest of Tenant in the Promises or in suy assels o property of Teaant sheil be offered for sale
or sokl under erecution or other lepal process and such petition, assignment or receivership is not
dismnissed within ninsty (90} days of filing, then {in any such instance} Tenant shall be in defbolt
of this lease, Landlord in addition to all other remedizg given to Larsllord in law or in equity may
terminate this Lease, or without terminating this Leass terminate Tenant’s right of possession,
and in either event Landlord rony re-enter the Promises by summay procesdings or stherwise

and dispossess the Tenant,

{b}  Tenant aprees to be Heble for and to pay o Landlord () olf ront and oty
charges anil swens due under this Lease st the tme of tormination of this Lease or termination of
Tenant's right of possession, as the cose may be, and {#) all other chavges and sums doe under
this Lease for the entirs Term which Hobility shell survive the termination of this Lesse, the re
entry into the Pramizes by Landlord, and the commencement of auy action to sscure possessian
of the Premises, Landlord shall have the right lo maintgin o single sction against Tenant for
regovery as they come due of all demages including, withowt Hmitation, smownts equal to the
rents and other chorges and sums payable under this Losse so that such court shall retsin
Jurisdiction for & period equal o the remainder of the Term of this Lease if this Lense would not
have been termdnated. Such cowrt shall obtain fodpments for such rents and other amounts dun
g and when sald ronts and other charges and siung sve paysble ander this Leass: snd Landlord
shall not be reguired to file separate monthly actions or legal procesdings or to wait unti] this
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Logse would have expived. In addition, wt Landlord's eloction, Landlord shall have the right to
obtain 2 judgment Bor the total of all of the routs and other charges and sums dus to Landlond ot
the time of the terminstion of this Lease or Tenant's right of possession, plus an ameunt equal to
all rents and other charges due undar this Lease for the remainder of the Term horsof, minug the
fair vental value of the Premises ot the ime sech judgment is obtained. ¥ Landlord shell have
leased the Premises to anothey tenane, then the rental payable by that tonsn shall be deemed to be
the fair rental value of the Pramises for this purpess.

include, in addition o any other dumages set forth in this Lesse or permitted at law or in equity,
all of Landlond’s expenses inourred with respect to speh defaslt including, () ressonshie
attorneys” fees, comandssions, rental concessions to new tenants: snd §1) the cost of HIYY TOQRSIS,
renovations or slterations of the Promises. In all pvents and in addition to any other rights ang
remedies of Landlond hereunder, Landlned may elect, in its sole discrotion and at any time, in
vetain any seowrity deposit posted by Tenant pursuant to Bis Lease as Houidated damages.

{o} Landlord’s darages In the event of Tenant®s default under this Loase shall

{d I this Leowse be topminaled For any reasen whatsoever or if Landlord
should re-enter the Promises as & vesult of any breach of Tensot hereunder without terminating
the Lenss, Tenant covenants, any other opvenant herein to the conlrary aotwithstanding {except
wher this Lease is terminated following eminent domain provceedings) that (1) the Bremises shall
then be in the condition required by all applivable provisions of this Lease, and (i) Tenant shall
prrform any covenant contained in this Lease for the construction of the Prevaises or the making
of any vepair, improvement, alteration or betterment to the Promises or for restoring or rebullding
any part thereof. For the besach of either of the forsgoing ubligstions Landlord shull be entitied
te recover and Tenant shall pay forthnvith, withoot notive or other sction by Landlord, the then
cost of performing such obligstion(s).

{g)  If the obligation to pay Fixed Minimum Rent and/or Additiosst Charges
hws not commenced prior o (e termination of this Ledss ax a result of Tenant’s default, whether
or net possesaion of the Premizes has bean delivered to Tenant, Landlord shull have the rglit to
determing the date that such obligations would most Hikely heve commenced if Tenant bad not
defhulted, and the date so determingd by Landlord shall be used in the caloulation of damsges
payable by Tenant to Landiord as # result of such default.

{5 b the ovent Landlord obtains possession of the Premises, Landiord may,
without baing obligated so to de, relet the whele or any portion of the Fremises, or the whole or
any portion thereo! with additional space, for any porfod equal to, greater then or less than the
regainder of the Term of this Lease, fir any sum Gnclading any rentel concrssions and rent-five
oocupancy} which it may deem roasonable, to any tovans which i mey deem suitable and
satisfactory, and for any use and purpose which it may deem appropriste, In the event of any
reletting, Landlord may apply the rent therefrom first to the payment of Landlord’s sapsnsss,
including attemeys” fees Incwrred by reason of Tenant's defiult, commissions and the repair,
renovation or alteration of the Prenises and then o any other damsges Lamdlord is entitled to
including, without limitation, amounts equal to the rent and all other sums due from Tenant
hereunder, Tenant remaining Hable for any deficiency. In no event shall Tenant be entitled to
any payment or credit if any subsequent tonant pays ront and other charges in excess of those
required 1o be paid under this Lease,
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() Mo surender of the Promises shall be effected by Landlord's scteptance
of the keys of the Premises, or by any other means whatsosver, unless the same is evidenced by
Landlord™s wriltten sgreement 1 scoopt swrrender of the Premises; and if Landlond does accept
surronder of the Premises, Tenant’s obligations to pay renis and to parfonm the duties and
provisions of thix Lesse required of Tenant hereundsr shall not be relegsed o terminated but
shall continue for the remaindsr of the Term of this Lease,

(hy  Any obligation imposed by law upon Lundlord to relet the Premises shall
be subject to the right of Landlerd 1o develop and maintain the “enant mix” Landlord
determings, in Landiord’s sely discretion, to be appropriste for the Bullding: and the Silure of
Landlord to velet, or if relet, to collect the rent under such reletting, shell not relense or affect
Tenant’s Hability for damages hereunder. In any ovent, iF the Fremissgs and other siores in the
Building are vacant, Landlord shall not be required to show or lesse the Pramises unti] the other
stores are {sased.

{t) In the event of & defiult or threatened defsult by Temant of any of the
tonng, provisions, covenants, conditions, rules and regulations of this Lease, Landlord shell have
the right o injunction and the ¥ight to Invoke any remedy permitted to Landlord in law or In
gty

() All remedies available @ Landlord under this Lease sre declared to be
cumulative and copeurrent and may be cxercised &t one time or at soparate s, Mo
termination of this Lesse nor any taking or regovering of possession of the Pramises shall
deprive Landlont of any of its romediss or actions against Tenant for sl deraages resulting fom
Tenant's dufanlt

{ky  Lendlord and Tenant shall and they hereby do waive trial by jory in any
action, proceeding or countersiaim brought by either of the pasties hersto againgt the nther on
any matters nof velating to personal fnjury or propaty demage but otherwise arising out of ar in
any way comnected with this Lease, the relationship of Landlord and Tenant, Tenant’s uze or
secupnney of the Premises and any statitory remaedy,

Section 23, HOLDOVER BY TENANT. I Tenwy remains in possession of the
Premiges after the oxpiration of the tenansy created hereunder end without the exceution of 2
aewy feass, Tensnt shall be deemad to be ocoupying the Premises s a tenant from month o
month and subject to sl of the rents and provisions of this Lease In oifect on the day before the
expivation of the tenancy, except those relating o Term and except that the Fixed Mininwm Rent
shall be two hondred poreent (200%) of the amount payable during the Jast month of the Lease
Term, without prejudics to any damages or other rights Landlord may have against Tenant for
Tenant's Taiture to vapate the Pramises on the date required hereunder.  Baid month-o-month
tenancy may be terminated by Landlord or Tenant by giving weitten notice to the othe, in which
event this Lease shall terminate on the last day of the ealendar month next following the month
in which such notice was received; weoept that neither Landlord nor Tenant shall be reguired o
give notice with respect to vacation of the Premises ot the end of the Term or upon the earlier
terraination of thiz Lease.
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Section 34.  RIGHTS OF LANDLORD.

{a) Landiord and Landlord’s agents shall have the tight {3} af reasonabls times
and upon one {1} dey prior sotics to Tenant, to (1) show the Pramises to prospective putchasers,
mertgapees and lessees; (b} go upon and inspest the Premises and every part thereof Gi) at
Lanidlord’s eption cure Tenant's defaults, upon expirstion of the thirty (30) d«y cure poriod ag set
forth in Section 22 hergin sbove (with the exception of emergency repairs which mgy be
remedied immedistely), and/or muke BnergEnCy repairs or niher repairs which are the obligstion
of Tenant hersunder; and {1H) construct other portions of retail space andfor the Building and to
ke repairs, altorations and additions to the Promises, retail xpmc or the Boilding; and Landlord

shail not be Hable to Tenant in connection with the exercise of Landlord’s rights, pumzam to fids
Section.  Landiord shall use all commernially reasonsble efforts to mitipate interforence with

Tenant’s oporations.

(b If Lendlord shall make any payments on behalf of Tensnt or otherwise
cure zny defenlt of Tenant, or if Landlord shall make repairs to the Promises which are Tenant’s
obligation vader this Lease (whether or oot an amergency sitiation exisis} then any reasonable
amounts 5o patd o incurred by Landlord sre sgreed and declored to be “Additional Chargas™ and
ghall be doe and pm&mia to Langlord from Tenant within thirty {30} days after submission to
Tenant of an invoice, bill or statement tharefor with such supporting documentation as Tenant

may ressonably rguest.

{oy  Landlord shall not be demmed to be in default of any provision of thiz
Leuse unless Tenaot shall bave piven written notice specifying the default to Landlord and
Landlord shall oot have cursd such default within thirty {30} days after reveipt thereof provided,
hwover, thet such 30-day peried shall be extended o the extent razonsbly required to oure such
default,

Seption 25.  SUBORDINATION; ATTORNMENT.

{8}  Subject to the provisionz of Seetion 25(c), this Leass i3 subjest and
subordinate to vach morigage {s “Superior Mortgage™ and gach underlying lesse (n
“Ruperior Lease™) which may now or hereafter affect all or any portion of the Building or any
interest therein,  The lessor under g fzingammf Lease 15 valled o “Boperior Lessor™ and the
morigagee under 3 Superior Mortgage s called 8 “Superior Mostgagee™, Tengnt shall exesute,
scknowledge and deliver any Instrument reesonably requested by Landlord, & Superior Lessor or
Superior Mortgages to evidencs such subordination, but no such fnstrument shall be nevessary to
ke such subordinetion effertive. Tenant shall axerute any amendment of this Lesse requested
by 8 5&;}&1 for Moztg&g&& o Superior Lessor, provided such amendment shall not result in a
material incrense iy Tonsot®s oblipstions under this Lease or a motesial reduction in the benefis
and rights gvailable o Tenant under this Lease. In the event of the enforcament by a Superior
Murtgagee of the remedies provided for by law or by such Superior Mortgags, or in the svent of
the tenmination or expiration of 2 Buperior Lesse, Tenant, upon request of such Superior
Mortgages, Superior Lessor or any pstson suceeeding to the interest of such mortgages or lussor
{each, 2 “Buccssser Landlord™, shell sutometically become the tenant of wuch Sucoessor
Landiord withou! change in the teoms or provisions of this Lense £t being undentood that Tenant
shall, ¥ reguested, enter intoe 2 new loose on torms identical to those in this Lease): provided, that
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apy Supcessor Landlord shell oot be (1) liable for any act, omission or default of any prior
tandlond {incloding, without Hmitation, Landlowdy (55) lable for the return of ay mongys patd 1o
or un deposit with any prior landlord (ncluding, without Himitation, Landiord), except to the
extent such moneys or deposits ure delivered o such Successor Landlord; (i} sublect to any
offeet, clabos or defense that Tenant might have against any prior landlord {including, without
Hmitation, Landiord}; (iv) bound by any Rent which Tenant might have paid for meoze then the
cwrrent month te any priov landlord (ncluding, withowt Hmitation, Landlord) enjess sctually
received by such Successor Landlod; {v) bound by any covenant to perform or somplete any
construction it connection with the Premises or {0 pay any sums to Tenant in connection
therewith; or {vi} bound by any waiver or forbearance onder, or any smendment, modification,
sbridgment, cancellation or surrender of, this Lease made without the consent of such Successor
Landlord. Upon request by such Buccessor Landlord, Tenant shall execite and deliver an
instrumnsat o7 instruments, ressonably veguested by such Bugeescor Landlord, confirming the
attornmoent provided for hersin, but no such instrument shall be necsssary o make wuch
attenunesy effective,

(b} Tenant shall gve each Buperor Morigagee and each Superior Lassor a
capy of any notice of default served upon Landlord, provided that Tenwnt Ties been notified of
the address of such morigages ov lessor. Landlord shall use reasonable offorts to promptly notify
Tenant of such contact information. I Lendlord fails to cure any default as to which Tenant ia
obligated to pive notice pursuant te the preceding sentence within the time provided for is this
Loase, then each such morigagee or lessor shall have an sdditional thirty {30 days sfter reoeipt
of such notice within which o cure such default or if such default cannot he cured within tha
time, then such additional time as may be necessary 3, within such thinty £30) days, any such
muortgagee ov lessor hes comumenced and is diligently pursuing the remedics necssary o cure
such default {including, withowt limitetion, conwvmencement of foreclosure procecdings oe
eviction proveedings, i necessary to offect such cure), In which evemt this Lease shall not be
terminated ond Tenant shall sot exercise auy other rights or remsdies under this Leuss or
otherwise while such remadies are buing so diligently pursued. Mothing berein shall be deemed
to fmply that Tenant has any rght to tonminate this Leass or any other right or remedy, except as
may be otherwise expressly provided for in this Lease,

{¢¥  Landlord shull use rensonable efforts to obiain for Tenmt from any future
Buperior Lessor and Superior Mortgages a non-disturbanee and altornment sgreement fn such
Superior Leszor's and Superior Morigages’s standnrd farm (o “Non-Digtuthance Agreement™),
i such Superior Lessor or Buporior Morigegse excoutes and delivers o Landlord ¢ Non-
Disturbance Agresment und Landlord delivers the sarms to Tenant, sud Tonant either fails or
refuses 1o excoute and deliver said Non-Disturbanze Agresment within ten {103 dsys following
Landlord’s delivery of sush Non-Disturbance Agreement to Tenant, this Lense shall be subjeet
and subordinate to such Superior Lease or Superior Morteags and Tenant shall automatizally be
deemsd to be subject o and subordinate t sush Superior Lessor or Superier Morigagee snd
Landlord shell have no further obligution to obtain 8 Non-Disturbance Agresment for Tenant
from such Superior Lessor or Superior Mortzeges.



Seetion 26, [INTENTIONALLY OMITTEDR]

Section 27.  NO WAIVER BY LANDLORD, No walver of any of the lerms,
evenants, provisions, senditions, rules and regulations reguired wider this Lease and no watver
of sy legal or squitable velief or remedy of one party against the other shall be mplied by the
ftture of party to assert any rights or for any other reason, unless sald waiver shall be in writing

signed by the party fo be charged. The fidlure of Landlord to provide an annual statement

pursuant to Section 8(b) or sny other statement or bill required under this Lease shall not be
construed as 2 waiver of Landiord's right to bill and collect any sumg or amounts dus under this
Lease.

Section 28,  VACATION OF PREMISES. Termnt shall deliver up snd survender to
Landiond possession of the Pramises, including all Tensut’s work {and al} replacements thereofy,
all fixtures permanenily sltuched to the Premises duriag the Term {oxeept such fixturss and
irnprovemants as Landiord shall direct Teonant 1w remove} and ol property required to be left in
the Premises pursuant & this Lease upon the sxphation of this Lease or its {ermingtion in any
way, in the same comdition as the Premises shall be when Tenant opens for business {ordinary
wear and tear only sxeeptod) and Tenant shall deliver the koys o the office of Landlord or
Landlond's ageat,

Sextion 29,  RECORDATION, Deither this Lesse nor any memorandinn herenf shadl
be recneded.

Section 30,  RENT DEMAND; ACCORD AND BATISFACTION,

{ay  Afer the service of any notice, the commencement of auy sult, or the
rendering of a finel judpment therein, Landlord may receive and collest any rent due and such
collection or receipt shall not opeorate as a waiver of nor affect or prejudice sny soch notice, sult
or judgment.

(b Mo payment by Tenant or reczipt by Landlord of 2 lesser amount than the
reptal heorein stipulated shall be duemud 1o be other than on account of the earliest stipulated rent
nor shall any endorsement or statement on any check or any lelfer scoompanying any check or
paymant as rent be deemed an accord and satisfiction.  Landlord may scoept such check or
payment without prejudice to Landlord™s vight to recover the balance of such rent or pursus any
other remedy provided for in this Lease or gvailable ot law or In ety

Section 31, NOTICER. Any notice or consents required 1o be given by or on behalf
of either party upon the other shall bo In writing and shall be given by sending them by FedBr or
other revognized one-day natfonal delivery servics which obtains s recaipt for delivery, or by
muifing such notices or consents by registered or certified mail addressed (i) to Landlord at ofp
SCPF Mansgement LLC, The Cowre Group, 1407 Broadway, $1% Floor, New York, New York
1O, Attne Mre Bobert Cayre with g conborming copy to Seviarth Shaw LLP, 620 Bighth
Avenue, Now York, Mew York 10038, At Mare 5. Gurell, Bsg,, and () o Tanant at the
Premizes with o conforning copy to Baxter Trouby, LLP, One Diadven Cepter, 8100 8, Dadeland
Blvid,, Ste. 700, Mismd, Florida 33158, At Jeffrey L. Batter, Hsy. or at such other addrass as
may be specified from Sme o tme, iIn writing, deliversd fo the other party. Motice shall be
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deemed roosived on the dete of delivary as set forth in the records of the nations! delivery servies
or the retum receipt card, as the gase may be, the date that such notice shall be rejected if
refected by the addresses, or the date of first attempied delivery of such notice, whichever shall
be the Srat to seour,

Seetlon 32, APPLICABLE LAW AND CONSTRUCTION. The laws of the Btate
of Florida ghall govern the validity, performance and enforcoment of this Lesss. Any provision
of this Lesse which is contrary to g law which the parties cannot legally waive or contrant sgainst
{such, for example, as antitrust Taws) ix and shall be vold and not binding on either party heret;
provided, however, that the fnvalidity or unonforvenbility of any provision of this Lease shall not
sffect or impeir the Lease or any other provision. The submisdon of this document finr
examination does ot constitute an offer to lease, or & reservation of or option for the Promises,
and becornes effective only upon exscution and delivery thereof by Landlord gnd Tenant Al
negotiations, congiderations, reproventativns and undurstandings between the panties e
incorporated herein and may be modified or altered only by agreement in writlng between the
parties; and this Lease supersedes any prior agrecments or understandings botween the parties,
Any previous agresments, understanding, warmantios or representatione made by a pary or the
agents, amployess or contractors of such party shell not be binding on such party unless
expressty set forth in this Leass. To the maximum extant permittad by law, Tenant hereby
watves the benefil of ol warvanties, express or imphied, with regpect © the Framises inchuding,
witheut lmitation, any implsd warranty that the Promises pre snitable for sny partioulsr
parpose. In making sny yoarly celeulations required heveunder, Landlond shall wilize the
convention of g 365 day year. 'The headings of the several paragraghs contained hersin are for
conveniencs only and do not defing, Hinll or construe the contonts of sush puragraphs. This
Lease has boen negotiated by Landlord and Tenunt and the Lease, together with o1l of the terms
and provisions hereof, shall oot be desmed to have been preparved by elther Landlord or Tenant
bt by both equally, Notwithstanding the tenmination of thiz Lease for any resson whatsoever,
including, without limitation, as the result of the mutunl agreoment of the parties or the defaull
by Tenant, the provigtons relating to the indemnity by the parties and the covenants regarding
tnbility insurancs shall survive such tenmination. Tims iz declured to be of the essenpe in ol
provisiens of this Lesse. Unless a provision of this Lease specifically requires that o party shall
net ureasonably withhold consent or spproval, such party shall have the dght In Be sols
dizeretion to deny such consent or approval. The word “including” shell be desmed 1 mzen
“inchuding, without mitstion” unless otherwise set forth in the sestence in which such word is
somtained. I this Lease is oxcepted by more than one person or entity as “Tonand,” sach such
persoa or entity executing this Lease se Tenant shall be julntly and soverally bound and Hable
hereunder.  Notwithstonding the Commencement Date of this Lense, Tenant shell comply with
all of the obligations sad duties of Tengnt hersunder following execution of this Lease, sxoapt
for the payment of rent and other swms which shall be doe and payveble gt the times sot frth In
tids Leass.

Section 33, TRANSFER OF LANDLORD'S INTEREST: LIABILITY OF

LANDLORD.

{ay I Landlond should sell or otherwise transfer Landlord's imicvest in the
Premives, Tenant agroes thet Lusdlond shall thereafler have no labillty to Tenant under this
Leaze or any modification ur amendiment thereof or extensiony or renewals thereof, exvept for
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such Hebilities which might have scerued prior o the date of such sale ar transfer of Landlord’s
interest. The Landiord shall be Hable under this Leass only while owner of the Premises.

(b} Lendlord shall fail to perform any covenant, term or condition of this
Lease upon Landlond™s part to be performied or if Landlond shell be Hable to Tenant {o any way
arising owt of this Lesse, or pursuant to statute, law, ondinance or regulation, or under the
commmon law, whether arising oot of contract, tort or otherwise, and, as » consequence, i Termnt
shall recuver o money judgment against Landlord, such Judgimemt shall be selisfied ouly out of
the proveeds recsived af » judiclal sale upon execution and levy against the vight, title and
interest of Landlond in the Building, If Landlord s an individus), corporation, 8 trustes of g trust
or # parinership (genoral or lmited), or limited Hability company, there shall be no parsonal
Yability on the part of the individoal, sorporatinn, the trustess of said trugt, the beneficiaries of
said frust, the partaership, or the pariners of the partnership, or the members, and any such
Hnbility shall be Himited only to the intersst of the Landlord in the Building,

Section 34, N0 PARTNERSHIF. Lendloed is not and shell not become by this
Lease or by any rights granted or veserved heveln a pariner or joint venturer of or with Tenant in
the condoet of Tenant's business or stherwise

Section 35, ESTOPPEL! FIMNANCING,

fa)  Tenant will reasonsbly cooperate with Lendlord so thet Landlord will be
able fo sell; transfer or the Building or o prosure mertgage financing for the Building. Within
ten {10} days afier request by Landlord, Tennnt agress to executs aond defiver to Landlond
extoppel or offsat lotters as required by Landlord or by Landlord’s morigage lenders. The
estoppel Ietters shall centify the date of iz Leass and any smendments, that Landlond is not in
default of any of the terms and provisions of this Lease or specifying the provizions as to which
Landlord i in default if Londlord shall be iIn default, that Landlord has pertormed all
inducements vequired of Landlord in connection with this Lesse incloding any construction
obligations, or specifiing any inducements which have not been fulfitled by Landlord, the date o
which ront hus been paid, and any ofher matters which Landlord or its propossd lenders may
reasonably require. In the event that Tonant shell Tl t comply with the provisions hereunder,
and Tenant ghall have fatled to respond within five (5} days to 2 sesond requast send o Tenant’s
nddrass set forth above, then Tenant shall be deemad to have represonted to any prospeetive
purehaser or murtgages that the information contalned in the estoppel certificate is e and
complete in all respects and shall ba bound thevely,

(b  Intentionaily Omitted.

{e}  Frovided that Landlord shall have nofitied Tenant of such party, Tenant
agrees 1o defiver to any of Landlond's muortgagees and to the helder of any trust desd converning
the Premises, & copy of any notive of default served upon Landlord, provided that privr thereto
Tenant hag been notified, in writing (by way of Noties of Assignment of Rents and Lesses, or
otherwise} of the address of soch mortgagess andfor trust dead bolders,  Anything contained
herein to the contrary notwithstending, Tenant agrees hat if Londlord shall fail to owre the
defmult recited i such notice of defmdt within the thoe provided for herein, then such
morigageey and/or trust deed holders shall have an additional thivty (30} days within which to
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gure such defanlt; provided, however, that if such default conpot be cursd within seid thity (30)
days, then such morigagees andfor tust deed holders shall hove such sdditional time as may be
necsssary o curs such default, i within said thirty (30} davs such wmorigages andfor trust deed
holder hove commenced and are diligently puvsuing the vure of such ﬁ&twﬁf (;migdmg, Bt ot
Hemited 1o, commaencement of fyreclosure proceodings if nocessery to effect such cured. This
Leage shall not be torminated by Tenant while such remedics and cures are being so pursped,

{d}  Tensnt scknowledpes that Landlord may seek to obiain finanging or other
econamic incentivey from appimhie seonomic development corporations or programs, whather
through o sonprofit mgm&zmﬁm of governmental ageney. Tenant agress o comply with sl
regsonsble reguests in connextion with any such finsncing or incentives mc@aémg,s but not
Hmited to, execuling ressonsble documentalion az may be requested, so long as soch
decumentation does not materially modify the terms of this Lease. Tensnt agrees to comply with
any rules established in connection with such fnancing or incontives,

Bectlon 36,  QUIET ENJOYMENT. Landlord hewsby vovenants and sgrees that if
Terznt shall perform all of the covenants and sgreements hersin stipulated to be performed on
Terpol’s pant, Tenant shall )t all tmes during the conthmeance hereof have peaveabls and guies
erjoyment and possession of the Promisss without kindrance from Landlord or any person or
persons fawiully claiming the Prensdses by or through Landlord, subiject, however, 1o the teyrms of
this Lease and to all mortgages, and agreements fo which this Lease is subordinate.

Section 37,  BROKER. Other than Comms Company snd Avisen Young, each party
hereto warrsols aod represents to the other that i has dealt with a0 real estaee broker, agent or
finder in connection with this tunsaction; and each party sgrees to indemnify and save the othey
harmisey from and against any and all Ez&bzi:tmse, costs, canses of action, demages and sxposses,
wrotinding, without Hmitation, atmmeys fees, for any olaime made by any resl estate broker,
agent or finder with respuet to this Lease. Landlord shall pay the brokers named hereln pursuant

t the terms of a separale agresnient.

Bectlon 38,  FORCE MAJEURE. If cither Londlord or Tepant iz preventsd or
hindered from timely satisfying any provisions set forth herein bevause of a shortags or insbility
to obtain mateviale or squipment, strikes or other labor difffouitios, poveraments! restrivtions,
fire, casualties, sots of God, or sy other couse beyvond such party’s reasomable sontrol, said
party shall be permitted an extension of time of performumics by the number of days during which
such performance was praventsd or hindered; provided, however, that this paragraph shall not
apply to the payment of sent or other monies by Tenant, nor shall the provisions of this paragraph
posipong the date that rent is payable pursuant (0 this Lease.

Geetion 3%, AUTHORITY TO SIGN LEASE. If Tenant is & a porporation, Hmited
Hability company or & partnership {general or Hinited), sach person(s) signing this Losse as a
officer, member, manager, or partner of Tenunt represents 1o Landiord that such person(s) is
authorized to exerute tis Lease without the necessity of obisining any other signaturs, that the
exeaution of this Lease has been proparly suthorized, and that this Losse is fully binding on the
Tenant,  Bach personfs) signing this Lease sy an officer, member, mansger or partner of
Landiord represents to Tenant that such porenn(s) is authorized to execute this Lease without
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the necessity of obtaining any other signature, that the exenution of this Lease has been
property authorized, and that this Lease is Rully binding on Landlord

Begtion 48, SECURITY DEPOSIT.

{a} Sipultaneous with the sxecution herenf, Tenunt shall deliver to Landlord an
amount squal to two (2} months of Fixed Minimum Reont (848,130} a5 sexurity for the pryment
of Pixed Minkmum Rent sod Additional Charges required by this Lesse and to secure the
performance by Tenant of sl the other terms, sonditions, covenants and provigions of this Lease
{the “Sesurity Deposit™}. Said Seeurity Deposit iz 10 be vetained by Landlord through the Term
of this Lease end any extension therenll At the ond of the Teom of this Lesse, or if this Lesse
should be extanded, of the end of the Inst extension thersof, and upnn the vacation of the
Promizes by Tenant, provided that Tonunt hax paid all of the Pixed Minimwm Rent and other
Additions! Charges due fo Landlord pursusnt to this Leass and has otherwise performed all
covenants of this Lense, then Landlord will return 1o Tenant suld Becurity Depogt without
interast, Notwithstending the regoing and in Hew of @ cash Security Deposit, st Landlond’s option,
Tenant shall deposit with Lundlond o clean, frevocable "evergreen® letter of eredit drawn on 2 New
York City Clearinghouse Bank ressonably acceptable to Landiond and for which presentment for
payment gy be made in Now York City or Mismi Besch, naming Landiord 95 sole benafiviary, in
the smount of the Seourity Deposit ("Letter of Credit™y; whish Letter of Credit may be drawn upon
by Landlord in whole or in part for the smme purposes and use as are desaribed in this Secting 40,
Forther, Landlord shall be authorized to dmw on the Lotter of Credit 18, thirty (307 days prior to the
expiration date thereof, (1) Tenant has not deliversd to Landlord & replacemant Letter of Credit with:
2 torm of no loss than one {1} year or (i} has not provided Landiord with o cettificate fom the
issuing bank extending the expiration date of the Letter of Credit for no lass than one {1) vear,

{b) i Tenant shall not have paid the Fixed Minimum Rent and Additions! Charges or
performed this Lease as required, then Landlord may spply st any Sime afler s default shall have
oepwrred snd from Hme 1o tme all of the Security Deposit or 5o much theveof {without inorest)
as shall be requived iy Landlord’s opinion to sorrect or compensate Landiord for any such default
of Tenant, or tu make up any deficlencics In the payment of Pixed Mintmun Reat or Additional
Charges, without In any mamner restricting or Hiniting the Landlord’s right to pursue additions!
remedies available to Landlord pursuant to this Lense, ut law or in equity. Upon any such
spplication by Landlord pursuant to this Section 40, Tenant shall immediately redeposit with
Landlord all sume required to restore such Seeurity Deposit fo the amount required under this
Seotion 4}

{8} If Lavdiord shall sell, assign or transfor Landlord’s interest in the Building, and if
Landlord shall deliver to the purchaser, assignoe or tonsferee the Seawity Deposit held
hereunder, Landlord shall be relieved of any Hability to Tenant for the retum of suid Seourity
Depaosit and Tengnt shall look only to the purchaser, assignee or transferse oy any clains with
respett to said geaurity,

{dy  If a default by Tensnt ocours more than two {2} times within any twelve {12)
month period, hrespective of whether or not such default Is ewed, then, without Hmiting,
Landlord’s other rights and remsdies provided for in this Lesss at law or squity, Tenant shall be
obligated to Incresse the Security Deposit, if any then exists, by an amount equal to five {(5)
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mensths Fixed Mintmums Ront (such that the Security Deponit shall then equal fon (10} months of
Fised Minimum Rent}, which amount shall be paid by Tonant to Landlord on domand,

Ssction dl.  BADDON QAS,

{2}  Radon is » naturslly ocowrring radivmetive ges that, when it has
acoumtdated in a building In sufficlent quantitiss, may present health risks to porsons who are
sxpozed 1o it over time. Levels of radon that sxened federal and state gridelines have been found
in bupildings in Florids,  Additionsl information regarding radon and reden testing may be
obtained from your county public health unit”

{6y Londlord shall hove no obligation to mitigate any radon.

Sectfon 42,  INTENTIONALLY OMITTED.

Bection 43.  MOLD REQUIREMENTS.

()  Teoant i3 requived to undertake reasonabls mensures are necessary fo
prevent mold from forming by taking the following action whin requived:

{1} Tenant must be cognizant fu the case of any water leaks, Plumbing
leaks, roof leaks, undations leaks or any other source of water that penetrates into the
Promizes MUST b reported o Landlord immediately. Tenant is obligated and required
to o report any such leak by phone or fax communication and fatlure o make such g
report shall be a breach onder this Leass,

(6 Intentionsily Omitied,

(i) 1o the ovent there i » bathroon or hathrooms within the Promises,
regular mopping andfor veouuming s regeived a3 well as having the vesponsibility to
remove standing water whorever Tenant sees it

{ivy I Tenant becomes aware of any mold growth, Tenant MUST
inumnedixtely notify Landlord in writing so that Landiord can have the growth examined,
to determine the couse of growth and effect proper repairs. Tenant i3 required under the
terms of this Lease to give this notice to Landlord as scon us possible,

{vy  lotentionslly Omitted,

Sectlon 48, LIABILITY. Tenant agrees that i does not have and will not have any
elaims or causes of action againgt any disclosed or undisclosed trustes, pariner, affiliate,
subsidiary, beneficiary, principal, member, sgent, managing entity, sharcholder, direstor, officer,
or enploves of Landlord {wimmkﬁt direct or indivect), including, without lmitation, ity attomeys,
aceountants, consultants, snginesss, brokers, and advisors (eollectively, “Landlord’s Affiliates™,
ariging owt of or in connection with this Lesss or the tensactions contmmplated hereby angd
further agrees not to sue or otherwise seok to enforce any personsl obligation against any of
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Landlonl’s Affiliates with respect to any matters srising out of or i connsction with this Lease
or the rsnssetions contemplated horeby,

Section 46,  OFAL, Each of Landlord end Tepaet, each 28 to fiself, hereby
reprosents and watranty its compliance with sll sppliceble anti-money lnundering lows,
inchutding, without lmitation, the USA Patriot Act, and the laws administered by the United
States Tressury Department’s Office of Foreign Agsete Control (“OFALY), including, without
Hmitntion, Bxecotive Order 13224 {*‘Ewwtive Order™). Bach of Lundlord and Tenut further
vepresents and warrants (i) that it is not, and 3 iy not owned or controlied by or acting for or on
behall of any person or entily on OFAC's List of Spesially Designsted Nationsls and Blocked
Porsons or sny other Hst of parsons or entiies with whom sither Landiord or Tenant, as the case
may be, is restricted by faw fom doing business with; and (1) that it is not 2 person otherwiss
identified by povermment or logs! authority as a person with whom Lundiord or Tenant, as the
vrse may be, is prohibited from transacting business, Landlond and Tenant euch shall indemnmify
and hold the uther party hanmless from and againgt anmy and all losses, damages, Babilitiss, costs,
snd expensss {(ncluding, without Hmitation, reasonable aitorneys’ fees and expenses) that are
incuered by the other party andfor s affiliates that derive fram o cleim made by a thivd party
againsl such other purly andfor fio affilinstes arising from or alleged to arise from 2
myigropresentation made by the reprosenting party hersunder or a bresch of any eovenant fo be

performed by such party bereunder,

{Sipnsiure page next)
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IN SWITNESS WHEREOF, the parties hereto set thelr hands to four (4) counterparts
hereof, ench of which shall have the same forve and effect as 11 ware an ov iginal, this ___ day
of July 2017, a5 to Landlord, and this 4™ day of July 2017, ss to Tenant.

Bigned in the presence of! LANDLORD:
4 CleA 200 COLLIN

By }g ‘ k

Name: Rm‘émét’{’i’a}fre

{“s i{e 5 z,auamm}
{ &Qﬂ«’gft ¥ 5 Ita; Manager
{Pm* é’%éﬁ?ﬁ} ey
v “{i{*% e“i%’ér‘: -
{Witness Signature}
,..ﬁﬁff/é*?f” &éxﬁféﬁ ‘fmw
{P;kfﬁ{* Moo}
TENANT: |
{;c ,? S B SOUTH EFA&?E«%@K&R BAR LLO
7 EEREr L 4 {,...moumm, MNM
{%‘itz}@ss Signature} Name 5‘ ﬁ;{ RisTopHe  NORGR /)
= *%m UKD AV b PRESip FasT
WM&) ”qa{f’m
{Witness Signature)
Mo Fuen «ﬁa‘;
{Priyst Name)
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STATE OF NEW YORK 1
85

COUNTY OF NEW YORK }
Ths foregoing instrument was seknowledged before me, 8 Notary Public, this 2.5 ;é“av

of July 2017, by Robert Cayre, manager of O&4A 900 Colling LLE, a Delawsre Hmited t fiabil ity
comprny, on behalf of the limited Hability company. .

Motary i‘ubim

My Commission Expires:
geisits DUDRE
BOIBHY W%&i@vﬁ?&ﬁ OF HEW YURE
Bk mf;«u&aamm
suasitiind i Raw Yok Gounly
By Cmfmz&izm "‘zﬁ‘ws Herembar §3, 201#

STATE OF FLORIDA

COUNTY OF Muam-lnd

The foregoing instrument was scknowledged before me, o Nmaz“’g Fublic, this iaﬁﬁ day
of mly 2017, by Cheistoghe rvmay Heeaoibt g Aate il ugg;mf Bk
mm&m&@wﬁ o behalf of the eorporation.

£ W&Fhwo%
| MARIA FUENTES Voo 2 Fuerdes
NOTARY PUBLIC Nutary Publiz

& o FEIT6775 v Commiss R e e
i it My Commission Expires; iiliiﬁ!f
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EXHIBITE
USE RESTRICTIONS
Recreational or amusement use for public assembly
Truck stop or car wash
Automabile, mobile home or wailer dealsrship
Masssge parlor

Adult bookstore or other estublishment primadly selling, leasing, loaning, or
gxhibiting pornographic materials

Funeral parlor

Drug paraphernalin store/hesd shop: provided, however, that Hahters, wooden
tobaeco pipe, rolling paper and shmilor items that would otherwise be sold by 2
Upigar™ shop shall not be deemed 8 violation hareof,

Boswling alley

Flea market or close-out storg

Theater

Billiard parlor

CGambling facility or operation

Massage parlor, toplese bar, or other operation which provides striptease or other
similar entertainment

A pwap or pawe shop

Laundry, dry-cleaning plant, or laundromst providing en-site eleaning andfor dry-
cleaning services

Any activity invelving the use of Hazardous Substanses

Conventence and/or Hauor store (ncluding, withowt Bwitation, ancillery sales of
tattery Hekels),
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EXHIBITE
RILES AND REGULATIONS

Tenant shall obey, comply with and perform the following Rules and Repulntions, ss the
sarag may be amended from time 1o time

¢ Unless speeifically defined hoveln, the words and phevses and capitalized teoms st forth
freran shall have the meanings ascribed to such words, plirases oy terms in the Leage,

+ Al requirements of vonstitded public awhority appiiaa%ﬁe to the condust of Tenant's
business or use of the Premises, shall be complied with, and Tenant shell save Landlord
harmiess from penalties, fines, costs, expenses or damages resulting from fathure 0 5o

somply.

+  The lghts within the windows in the from of the Premises shall be :iihm';inamd together with
all signs and external lights every evening from dusk untl] of least 11:00 pan. Sundsy through
Thursday and until 12:00 midnight on Pridsy and Saturday, :miuﬁiz% evenings when the
Premises is not open for business.

# ff&s promptly se shell be possible under the sircumstances then existing, written notics of any
coident, fire, cosunlty or damage occurring on or shout the Promises shall be given by
iemmt to Landlord. In the event of any smerpsney (s fre, personal infury, accident),
Tenunt shall sall local pelive before calling Landlord.

s All loading and unlosding of merchandise oy supplies and all deliveries of any kind shall be
done only at such Hmes and st such locations and twough such entrances as shall be
destgnaied in writing by Landlord for such purpases, Tenant shall be responsible for any snd
all demage cavsed by Tenunt or ity agents, frvitess or contraetons 25 '3 result of 4 viclation of

these restrictions.

» Al garbage, rubbish and refise shall be kopt fn sirtight and watertight containers, Toant, ot
i‘emnt’ oxpensy, shall dispose of or cause to be disposed of and carvied away all parbags,
rubbish and refuss quiskly and expeditiously in dumpsters, containess, or compactors
designated by Landiord, Tenant shall break down sll boxes before being placed in sny
designated {itsmpsmr, sentainer, Or compocier. In e event shall Tensnt place or allow to be
placed any rubbish oulside the Premises at any tme. Tenant sgrees to comply with sl arders,
rules and regulstions of public authorities and Landiond relating to the éss;ﬁﬁszrwn of rubbish.
I sny Tonsnt violates the requirenients set forth herein, Landlord shall bave the right {hul not
the obligation} o clean up Tonant’s frash, rubbish or refuse and © charge Tesent the cogt
tharent plus an additional administration feo of twanly percent (20%;).

® ‘Yh& I’r&mia% s}mi} %;sfz kng}i én ' 'ic,m mi{,ny and m:zitary wﬁéimm ﬁ:e:f:z ﬁ‘mz ahjm ic&mbi&

vermin amﬁ mm ;)Q&ta, ‘}"&mm ssimi% CRUSE NO {3%33@&2:&%%}1& ad&is to &;nazmm i’mm i:f’rss
Promises. Tenant shall got block any exits from the Premises and Tenant shail insurs sl exit
signs and emergency Hohtlng are clenned on a regular basis and sve in good working order.
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Tenant is not permitied to hang say item from any exil sipn, emergency light or any sprinkler
head within the Premises. Al son-enslosed areas under the control of Tenant fsuch as
vestibules and store entranceways) shall be kept clean of detuis and froe from fee and snow,
and no rubbish, obstructions or merchandise shall be placed in such arsas.

= Mo music or gpise shall be permitted in the Promises the volume of which shall be heard
outside the Premises or which shall be ressunably obisctinnable to Landlord or o other
tenants without the express prior written consent of Landlord.

¢ There is no parking ot the Premises.

*  Business shall be conducted in » dignified manner and in sceordance with Jigh standards of
retail merchandising and service operation, No suction, distress, Sre, bakruptey, golng out
of business sale, “lost leaxe” sale or similar sales shall be conducted. No sidewall salex or
other special events shall be held without prioy wiitten notics to Landlond (and with respest
to sidewalk sales or other events outside the Promises, without the express written consent of
Landlord),

¢ No machinery or eguipment shall be hnstatled, used or operated that in Landioed’s opinion is
harmful to the Premizes or to the building of which the Premiscs are g part, or constitute a
disturbance to other tennnts.

»  Tenant shall aut eperate or pormit the eperation on, in or abont the Premises of any coin- or
foken-opersied vending machings or similar deviee for the sale of any goods, wares,
marchandise, food, beverage or survics, including, but ot Bwited to, pay telephones, pay
lokers, pay toilets, seales, smusement devises and machines for the saln of beverages, foodg,
candy or siradlar type somenodities, without the prior written consent of Landlond,

RN
JRIZFIENG



Exhibit D



South Beach Cigar Bar LLC Miami, August 11, 2017
3420 NW 7 5t
Miami FL 33125

Subject: Possession Letter — 900 Collins Ave

Hi,

This letter is to confirm we took possession of the space at 900 Collins Ave on July 19", 2017 and
received keys for the space.

Best Regards,

Christophe Normand

Aclbprirad Sk
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BAXTER TOUBY, LLP

Attomeys-at-Law

Direot: (305) 639-8833
; F-mail: JBaxter@@BaxterTouby.com
TRANSMITTED VIAFEDEX & E-MAIL

BR2BINOTICE OF DEFAULT

September 4% 2018

C&A 900 Collins LLC Mare 1. Gurell, Eeqg.
o/o SCF Management LLC Seyfarth Shaw LLP
The Cayre Group 620 Eighth Avenue
1407 Broadway, 41% Floor New York, New York 10018

New York, Mew York 10018

Re:  Section 83 201 Florida Statutes ~ Notice of Default
RETAIL LEASE by and between C&A 900 Collins LLT, ag landlord (the “Landlord),

{the “Lease™
Dear Landlord:

Qur office represents the Tenant. Reference is made {o that certain Lease defined above.
Unless otherwise indicated, all capitalized tenms used herein shall have the meanings ascribed to
them in the Lease .

You are hereby notified thal Lasdlord is in default under Section 13 REPAIRS BY
LANDLORD of the Lease.

Written demand is hereby made for the repair of the tems lsted in that centain Condition
Assessment report prepared by lnnovative Building and Architecture Consultants prepared June
25™ 2018 (the “Report™) and attached hereto.

Pursuant to F5 201 when the lease is silent on the procedure to be followed to effect
repair or maintenance and the pavment of rent relating theveto, yet affirmatively and expressly
places the obligation for same upon landlord, and the landlord has failed or refused to do so,
rendering the lease premises wholly untenantable, the tenant may withhold rent after notice of the
tandlord.

Although Landlord has known about the defective roof for gf legst three (3) months, as a
gesture of good faith, Tenant has continved to vemit rent up to and including September 1%, 2018,
However, the Tenant can no longer sit and wait for Landlord to start/finish the required repairs. If
the necessary repairs are not completed by September 2% 2018, Tenant will withhold rent from
the date forward and thereafter umil repairs are finished and pass inspection,

100063 163.DOCK 1 Notice of Default
G608 Colling Avemue, Mimmni Beach, Florida



Notice of Default
September 4™, 2018
Page 2 of2

Further, Tenant respectfuolly requests that Landlord (at Landlord”s expense):

{1} shate all future remt until Decernber 1%, 2018, the anticipated opening of the
premises (assuming the roof is repaired quickly);

{11y  fix or replace ceiling in both buildings;

(i) fix all door and window frames;

{iv) X structural damages oo east and north wall of the coral honse;

{v}  re-run the Waterproofing test to confirm roof is watertight, and

(vi}  any other items Hsted in the Report.

Tenant has been paying all rental paymenis despite {atling to open the premises as
antictpated. The delays now {sinve July 2018) are due to Landlord’s failure to repair the roof to
allow the landlord-approved fenant improvements to begin.

Tenant is commitied to opening the store as soon as possible, which includes Landlord’s
assistance to overcome these final hurdles.

Please direct all responses divectly o the Tenant representative, Chris Normand at the e-
mail address below,

Sincerely,

7 Fole :{iﬁﬁ%@i@’{w
“Jeffrey L. Baxter, Bsq.
Mangging Partner

cor Seuth Beach Clgar Bar, LLC (vin e-nvai] transmission CNormamd@neptunecigarcom)

{00063 163.DOCX; 1 Watics of Default
908 Colling Avenye, Miami Beagh, Florids



Exhibit G



Agreement Between Owner and Contracior

AGREEMENT

ix roade ag of the Zith day of Septombuer in the year 3618, betwenn:

The fwnae O& A 580 Collins LLO 1407 Broudway, 4% Floar, New Yok, Y 108

A the Contrsptan L8, Constraction Corp (UBTCY, 6355 MW 36 Sereed Suite €88, Mismi, FL 33148
TheFrofest i Cigar Bey Landlord Bepuirs, 708 Collins Ave, Mivemi Honch 33139

The Aschitot i Mi&

The Owaer and Contractor agree sz Dbllpws
ARTICLE 1~ THE CONTRACT DOCUMENTS

14 The Connact Dotumpnte oonsiat of this Agreamend, Drawings, Specifications, Addends issued prior to sxecution of this
Ageooment, ather documents Hsted in Sis Ageeement, snd Modifications, pursia to Articke 5, Issusd afler execution of this
Agroement; these form the Conteact, and are vy fully o part of the Conmact as i attached 1o this Agreemant or repented herein,
4.2 Procurement wid payment of sl srobitectoral andior engineering drawings i< the sesponsibility of the Owner. Measurements,
sizes and shapes are sadsrstond {o be approxhmate and are subdect to ficld dimongiong. Contrector shall not be respensitde for
sovnvacy, coevestoess of compleisness of the plans wad or sprcifioations.
13 lnthe Bvont of condlicty or discropancivs wmong the Contrsst Documenss, faterpresstions will he bused aofely on the foliowing
priprities:
21 Daidy sxecuied change ordars
& Exbibit “A” Project Budeet Schedale
-3 This Agreement
1.4 The Contract represents the entire and integrsted sgrooment bebween the parties hevein and supersedes prior nepaiations,
i SEREASBIRTONS 0o BEcomERlS. ST WEtER O RS : , ,
Qitber Bucuments pot Hated above frmiag ;m%m&gxmm i aai&%éam s S S S
EREEH A PR I B SeREE

ARTICLE 2 ~ THE WORK OF THIS CONTRACT

24 The Qontracter shall eosoutethe entite Work sy povered I the Contreet Documents snd Project Cost Bstimate, sxcepttoths
exiont specifically indicatest jn the Comesct Dncuments 1o be the responsitdlity of athers (“Work™), To the exient of wny
meonsistepcies berwesy the Conlract Documents rogerding the scops of wark, the soome of work coversd In this Agreement shali be
povened by the Profect Cost Bstimates

ARTICLE 3 DATE OF COMMERUEMENT AMD SURSTANTIAL COMPLETION
34 The dete of Convmencemont shall be tvee wirking days after the ceoursince o€all of the foliowing conditions: syenution of
this Agresment, the issuanwe of ¥ building permdl, und delivery to soniractor of the resarded Mothoe of Commensemant.
&3 Subziantial completion shall be echieved no Iater than A8y chree (53} calendar duys Bon the dute of commencomens; syce
25 may be etended by the eons of the Agreanseat
ARTICLE 4 - CONTRACT SUM

&1 Tl Owney agrees fo pry the Contractor in surrent fonds, sublect to additions snd deltions a3 provided In the Comany
Drogiumends, she guss off Fifly-Three Thousaed Cne Busdred Three & 274108 Dollars (35348337 i ancoedasos with Exhibis
i A L2 aﬁﬁ ﬂgn\
4%  Usit Pocos, ifany, gve as follows:

Wik
4.3 1o the svent that e Contracior is reynired to pay o besr the burdes of ay new fedoral, state o focal tay, or ol any rate
invrease ol wnasisting tax foxcep! vy on et profis), ax o result of sy stetie, céant decision, weitten raling, or regulation teking
affent sfter the Contract date, the Conteast Price shell be incressed by the amount of the aew sy or fax inarcase.

4.4 POTUSED,

ff
. D
US COMNSTRUCTION CORP Fage L of & nitind for Qwner mw fritiad for Conteactor



ARTICLE § - CHANGES IN THE WORK
54 Changesin the Work suay be weeomplished sfivr exeoution of the Contuet, without fnvalideting this Contraet, tamake
shanges in the Work within the gentral seope of this Contract conafsting of sdditions, defetions or other sevisions 10 the Confrast
Sum and the Comract Time. The Contvasior will subsait to the Owner wriften coples of cleim for sdfpstrentio the Contrast S
snd Contract Thne for such revised Work i fnclude, but ast Himbed to, sumerials, fibor, and thee sditstyents.
5.3 Upless atherwise divected and sgraed to In wiiting by the Oumer, the Chnteseter shall not order materials or pecfarm Work
which wontd inoorparate Changes in e Work a5 requssind by the Drwner, &robiteet oo replatory agencies. i the eventthats
writter proposal Tor the Chungs In the Wark cereot be prepared dus 1o time limitstions, quentity or soope of work cannet be
sscertained, o if Crwmer gives Contracion sn “erder t proseed™ without first obtaining 2 propasal, thes the Crstsr ind Contrastor
mgree b perforn the shange i thie Work on 2 “sost plus basis” and Owner shall be sesposible for all sosis,
8.3 Forsdditive Changes in the Work the Contrctor shadi inclurte 2 sws of the spst of the work for overkess and 3 sum ofthe
oot of the work for Profit,
5.4 For deductive Chinges In the Work the Ouner shall be sntited 1o 2 credit Tor the postion of the Work fiving vemaved, deleed
ot sredited.

ARTICLE & ~ DELAYS AND EXTENSION OF TIME

B ithe Contractor i delayed @t any Sme In the commencesent of progress of the Wotk by soty of God, oivi uneest beboe
disputes, fre, unusual delay in defiveries, sstenial shortages, sots of Tenants o Landlosds, vegiiniony speavies, existing oude
wislations, (e, Dnvir's agents, Ownet's conttactons, Dwnoer provided mstensls, snavoidable casunhiss, advarse weather
conditions, othir canses oo actions Seyond the Uantesctar’s controd; then the Dosract Time shall be extended By & sensonable due
and the Contrsct Sum adjusted for Conteactor’s sdditional peneraf vonditions and other doste sx prossiitared Ry the cooupvenwe of the
shove,

&3 Oaner undorssands sid spves Gt Comtrastor §s bound By thee tens and conditions regarding stert and progress of the Work
impoved by the fivensing and regulatory sgencies having jurlsdiction pver the Projest and Contrantor shall be sntitled to o indreass
in the Contract Time for any deloys snused by the suthorithes having jurisdiztion over the Project,

- ARHCLE P PRODRESS PAYMENTS

4,

Bl ToE eyt

T3 Payment sohedule will be gs follows:
=8 0300 deposit due sl Cotmsssement -
& 30% duie g 3 ekl
3 30% due a the 4% woek
A4 10%ducal Congletion

T8 Poymentsdue and snpeid saderthe Contract Doctnrents shafl besr 15 % montidy Interest from the dete payment Is due
7.4 The Owaer acknowledges that e understends and agrees i the terms snd conditions of the payivenis as onthined in this
section of the contract.
5 The Ownee shedl, sithin five days of written demand Fom Conteactor, fornish svidence that Bnoncial wrrEngoments heve heen
made t I the Quner's obligations under this Agreoment. Furaishing of such svidence shall be 2 sondition precegdont to
Rormencament or oontinuation of the Work. After suck svidence Has busn furndshed, the Owosr shall sot vary such fnencisl
evangaments without prior noties i the Cantranior.

ANRTICLE 8 - FINAL PAYMENT

8.1 Figed payment, constituting the entire wipaid balsnce of the Contrart Sum, shell be msde by the Owner to the Contracior when
the Coneactr’s Work s fully performed oi sovondance with the reguireraents of the Contesct Doturents,

&2 The Owaer’s final paysent to the Contrastor shiall be aade no Tater thian 30 davs after cubmittal of Final payement requisition,
ARTICLE ¢ - FAILURE OF PAYBENT

8.1 1 dhe Dromer filosn pay the Contesotor 55 stipulated sbove then the Contentor may, upon 5adeve written notice & Owner,
atnp the Weork untll payrient of the snount owing has been cocefved, The Londractor fusther holds the vight 1o terrmingte this
somtract withls 3 additionel dups” weitten sithor of “intonion %0 terminate’™ s Compict. T ik case e Contrasior shall b
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ertitted 1o teoover for sH oosts of subsontiscted work, Tabior and materisls Bunivhed by Contrastor, fnchuding overhend plug
Contracior’s reasnnable vost of supervishs, geseral oconditions, shutdown, deley, stertup, and low profit,

ARTICLE 10 « TERMINATION OF THE QONTRALT

0.3 I the ovent the Owaer teominsies this Cantrant throngh v fault of this Contrasior, the Contiwotor shall be enlitied to receive
payiment for e Work wiecuted slong with a8 exponses ivurad by reistr of such Sancellating,

8.2 I the Work e stopped for & period of 14 deys through no Gl of the Contrantor, the Contractor may, upon 3 additionalilaye’
wrilten sotine Yo the {romer lorminaie the Conlract snd recover from the Crner pavment for Work sxecuted including masonsbls
oveshesd and profit in the amoent of 15%, and costs Incurred by rewson o8 sush termination and dumapes.

ARTICLE 11 - DIBCLAINED WORK

5.1 Contractor shallnot be Seld sesponsible for sny sbavomal or unosual pre-existing conditinn incluging, but oot Hmited 1o,
existing code viokhtions, work done by athers damage coused by rermites o ok, loosy ground or ground inadenuase beariag
cupdity, sock oy other materiad nol remavable by ordinasy hund tools, adeguste cortrical wirlng syshoms farthe Tosd impined by
she Work under this Ageeement, and say Dre protection, mechanical, elenteieal, or communicstion systems not shown on documents
or ;ﬁms f’mwi‘m §;y Owmer, Lmtmwr shai? further not be }xaid t‘sﬂp&usxiﬁs for del a}*s amtfor dumages caused ooy work or

ARTICLE 12 - BURSTANTIAL COMPLETION

124 Subsntis! Completion i e wage in the progress of work when the Werk or Segigmted pottionitherenf i sufficiently
swmpletz in sovardanse with the Contract Documents 5o thot the Tromer onn SRRy oF utitbze the Wk for its intonded use or the
date on which the Certificate of Cumpletion or Gooupancy, Remporary of final, I itsutd by the appropriste govermmental suthorites
having peisdiction, whichever date it sarfier,

ARTICLE 43 - CORCEALED OR HIDDEN CONDITIONS

$3.1 Should unbnows or-hiddes conditions exist ln the ground or in 2 existing struchees which are unusiat i nature, Sifferen
Fom conditives etmtntensd, BilTectnt Som that depisted by the Am@zsicw’ﬁﬁgmm in ihe Coneet Dotuments, or ot sovessd in

“ihe Seapt of WOtk thon 1BY {‘mmawr PERETVRG THE FIRBL D CORMETE & CHBRES 17 e L oNmect Eam s stswiawi i Asis»k; L3

S RATICLE T ACCE SO AND U TILITIES
8.4 Owner agrees W provide feg poocss to work aress for workers and wehivles, and 10 provide arens to stors matorinds and debiris,

$4.2 Unless atherorise spevified, ol water, sonitsry, sleotds, and other wiifitios fron sorviving sgencies o the profest ar Owner’s
prapexty {or 1o the mistering devices) are at Owoar"s responsibilities, Owner agreas st Uwner's expense, 1o provide elestrleity, - -
drinking and toilet fantlitics {where availabis) during the durstion of the Projest,

ARTICLE 1% - PROPERTY RIGHT AND RESTRICTIONS

353 The Cwner shall be regponsitile for focating and pointing out boundary lines of the propenty to Contmetor, Ovwaier shall be

solely cespossible for the ancunscy of markers, shovativas, property and tenant separations fings or bowndaries indicsted to
Conteetor yerbally or 25 detaiied in Contrant Docwmente provided 1o Contracior, Al property surveys will be provided by Owner
1 Contrantor indivating easemment, snoumbrances of vights s way relsting to the propesty and discloss any hidden obatatles or

canditings.
ARTICLE 4B-LABOR 8ND MATERIALE

184 Contranios vesarves the sighl io suboontrset any or 2l portions o the Worlk

162 Al msterials Tuonished under this aprenment shall be congnestion grade and mest industry standards. Whare brand names
have been spevifind and are ool readily availahle dus to thne constisings ve ather ciroumstances beyond the Uonteactor’s contrals,
Contrsctor sy 8t bis option sefens subsiinotes i be consiarent frrguabity and chwracter ss the originally specified produss,

163 it iz vndersiood that when metehing existing conditions or samples given %o the Uontractar, the Contrector will provide
muterfals so a8 o msteh as close g3 possible the existiog vomfitions or ghan ssmple. However, Coutractor cannnt and dives not
susranten et nes maerials witl be an axsst matcle

e i
\ Lo

T
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ARTHLE 17 - IHSURANCE

174 Conractor agrvey 1o cavry workmen's compeasation, genera! Habifity snd other nswrsiess as reguired by law. Condrsotorat
Ovner’s request will supply 2 sertifivate of insurancs 8 procd. Owner shall muintain propesty Insurnce for the durtion of the
Project which Snsures the property and the value of the Werk und Drwaer agrees 1o name the Conlracior 28 additions! Joss payoe on
Chwnet's peoperly iusurance, e as fo seswre Coulractor for foss due, bat not Hnibed to Bre, vondalinm, food, hurdeany, ar ooy
iruesble perfl not within the control of the Comractor. Both parties sgroe i furnish sanh other with avideros of said insuranoe
gpon sequest. Contractor shall not be responsible Tor losses due o foe, vandsliom, flond, busritme, windstoom, ralf, thell ar o
fngurable peril regardinss of whether Ovmer’s propanty insurancs setselly covers such perils. Ovengr s responsible for el such
tosses inchading, bot ot Baited t0'losses due toshelt und vandalion,

ARTICLE 18 - LIBITED WABRANTY

18,1 Contwotor grants Chwner s ong-yoss warrasly Hom the dale of Substartis Conpletion, provided Owmer hus pad Contranior i
Fulh, fix labor seed materials supplied by Cratravtor atsd provided that the Cmer s paid Cordracior in Gt This Warrasty does ant
include glass, Tading of palnt and rensonalle wioar sed towe, The Warranty shall not upply i the defostive portion o the Work,
slements, fixtures or tems of personal propeny has resulied from or heen ssused, in whede or in part, by normad wese aid tear, the
sisuse of same {whether intentionsd or unintentionsls by sy pereon, firm or entity asher than Contractor or From seoident or
casuaity. The Warranty is funher conditioned upon routing mainiensace being performed by the Gwaar. Coatrestor’s warrsnly is
182 The mustiomum Habiliy of Contractor under the Warranty shall be the replacement cant of the dofestive portion of the Work.
Conteastor shatl have sole right to deteomine whether the defisct shall be sorrecied by repair or replacement. Ir o sverd shall
Contractor be Huble 1o Uwaey, any otfier prarson or sntity foe conseruential o examplsry dasages or personal fajuries adsing fiom
wry bessehoof the Warranty.

18.3 The foregolng warranty fs expreasly fo Hew of any otfer warrutics, expross of impiied. The Cootractor disciulms ey and @i
implied warnsnties of merchuntability snd finuss for the purposes or uses intended for the work, clemonts aad all Rstures or ltoms or
personel property contniomed therein, whether sriving fonr costons, naspe totrse or treds, cage faw or uiboriise.

T4 Contracior doss not warranty any watarproofing work tn any coral rock
e ERTIGCEE S CCONSTRICTION TIENS
3 iggﬁﬁ‘g SE

AR S A

provide i searverg for pavments rece

R

T S B the Wirk performied.

The é&st’z‘aemr shsi
ARTICLE 20 - LEGALITY AND VENUE

. 203 The Owner snd Contravtor agree that all seions arising ot of pertrrasnce of this Agroerment shall be vonsirued in.
aveurdence by the Laws of the State of Florida and brought In » cous of compseient jurisdicrion Is Mieni-Dade Comty withom
giving offect to conflicts of lew rufee. Roth partles hereby agree that i any Itigation svises out of this conlrast, they bath walve the
wight fo & fury by telsl, In case one o mere of the provisions of ihis agraement of any spniication thereof shall be invatid
unicrioroeable or iegal, the validing, enforessbility and legality of the remmining provisfons snd soy sther applisation thersof shall
sot in any way be mgaired therely.

wed and slesred,

ARTICLE 21 ~GLAIMS AND DISPUTES
29,1 Any cluim arising out of or related o this Contosst shall be subjest 1o mediation 25 % condition precedent to the institution of
Hsigation by cithes party.
FL2 Tnthe pvent of any disputed clalm sndfor controversy the Parties shall prooed 1o mediation witkis 38 davs of writien domand
thereef, unless otherwise routuslly sgreed, In such sn event the Parties shal hold mediation within {8.days of the date of written
demand, ualess otherwise rutunlly ageced, Boih Pantios sgeoe to medinte using = medistos certified by the Supreme Court of The
State of Florida and mediation will whe place in Mismi-Diade ounty Flosida. Tn the event the Parties cannot agese s to mudistor,
wach pany 35 free to pursue Hfgaton,
213 The parties shall share the mediator’s for and any fillng foes equatly, The mredintion shatl be Held i MiambDads County,
ynless anather focation Js munndly spreed upen. Agreements reached in modistion shafl be enforoesble ss sertioment agreements in
any count baving furisdicsion therenh
214 In conpection with sy arbilration or litigation, Inshuding appeliste provesdings arising out of this Agresment, the prevailiog
pasty shult be entitled fo recover N reasenable sttorey's foes, theough and including 2 trinl and appeliair Jevls zad post
Jedgment sdminiiative apd bankrupicy provedures; sxpestwitness fows, aod cosls,
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& CLAMS FOR QON&EQUEN’FI AL DAMAGES: The Contracicr and Owner walve shidms sgaingt 2ack other for
conseguential demages arising vit of or relating to this Contrace, This rustas! wabver ineludes

<3 damages Incurred by the Oveer for rondal expenses, for losses of nés; income, pmf‘ £, fieancing, business and
reputation, wit for Yoss of management or emplovise productivity o of the servioes of such presons; and

2 éamg,ea for Jovses of fnnnaing, business wod yeputstion, and for foss of profit xcept Cosracton’s antfcipated profic
arising divectly fom the Work. Conseguential dacnagpes do ot fnchds Controtor's fost profis in the eveny this

Agroement Is tormdasied by Swner,
ARTICLE 22 - MISCELLANEDUS PROVISIONS
224 tib prior or preseat BEPCSMERE OF msmwim ehall Be hinding spuwrany of e ;samgs wnless incorponsisd in the Contract.
Mo modifications or change In tiz Conteact shall be vaild or Binding upon the parties unless in writing, sxscuted by the Partiss to be
found hevoby
FA2 This Conteact angd s Medifications have bren extensively nsgotiated betwobn the Panties. &% sich, neither party shall be
considered the suthor of the Contract, nof sy smbiguities shall be newirally cansirued,

$2.3 SEVERABILITY: Theputilor complete mvai;dﬂy of My ol oF more provisions of Bis Agresment shall not slfest the
»azmzy o m{mzmg forey amﬂ aﬁ‘ ‘ ‘nf ar:y mher mms;rm ?f my mﬁ: stien. or mmmn 7 th Agrwmem 3 dae:mad Zx:» &:

ATt Car M 2583 Y AL
ar;ﬁ hek} tmily vmd and umnfm&h, bm sh,aii rewveain ezﬁemw 1o thee msxzmum axhont pemm&;}e witlsin peusonsble hzmaﬁs

#24 COUNTERPARTS: This Agresment nuy be executed in miltinds counterparts by the parties herato, Al cognterparis se
execaited shatl constitute one agreement binding upon all parties; notwithstanding that elf partics are not signatories to the originel or
the same sownterpart, Beth counterpart shall be dectied an oviging! to this Agreement, sl of swhich shall sonstione vve sgredment io
b valid 9 0F the date of this Agreemsnt. Documenty sxecuted, sorimied sl tansnitted clectranically snd elocironis signatures shall
by deerned original signstares for purposss of this Agreement snd all mabers relfated thereto, with such scanned snd shestronic

sigaamms having the sams legal effset as-originel sighmures,
288 WRITTEM ROTIDE: Watsn notice shall be desmed 1o have boon Rl sorved i delivered in perdon t the Conlracior or the
Crwner shawing sonflitration of receipt, or shall be deesmed 1o bave heen éuiy gwm o t}w date yaid mmcg was madc& k&y ’i}mmﬁ
xpaid, and addresse sl ouchotheraddress

States Cortified or Re‘%ama&i Mail, Retarn Rmxggt Requested, postage
85 BRY DAY mHAY P8 iif by nolice ta aii sﬁm pmms 8% sfocesaid)

CC&A 200 c:ws;zgﬁ,w 1.5, Construction Corp.
1407 Broadwsy, 41% Floor 6355 MW 36 Stveel, Suite 608
. New Yok, BY 10018 o - . Miami, Fimda 33;6&5

This A preeraant entored Inta 85 of the day uad year first written above,

&W‘i Eﬁ {Ssgmﬂm’e}
TylanCeeclin, Dineeh ol scnooroien
{Pm}mf s e fithe) ' i ims:i aame ami mfe}
{} wf\"’ M‘,J‘.: v,
§‘» ‘ _ Cod e
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June 35, 2088

Mr. Christophe Normand

Neptune Cligars Inc. Telephone:  T86-473-180%
3820 NW 7% Sireet Ernaily chonmand@neptuneigancom
Miami FL 33125

Subject: Loral House 500
fiami Beach, Florida
Detail Condition Assessment

Heferenoe
Documents: None

Dear Mr. Novenand:
As requested, IBA Consultants performed s detatled condition assessment of the subject project bullding
envelope on June 20, 2018, The purpose of our survey is 1o assess the bullding's fenestrations and facade
with regards to the reported water intrusion, The following are the results of our review, our comments,
and ovur recommendations,
Exwcutive Summary
B4 performed s visual assessient of the building based on the reported water infiltration, Further, IBA
performed testing to reproduce the reported water intrusion that ocourred during prior ralrr events,
1BA perfomed in sity field testing on two single hung windows, 3 roof drain, a section of a parapet wall,
thres locations of the building’s fagade and the fhed windows.
BA observed water infiltration through the single huny windows, roof, building'’s facade and fhed
windows.
1BA recommends specific remedial work be performed to the fenestrations, roof and bullding’s facade,
Background

1. The subject projectis located at 300 Colling Ave, Miami Beach, Florida,

2. The buikding was constructed in 1920 and a5 such the house is 98 years old.

3. 1BA was hired by Mr. Chiistophe Normand to perforn 2 Due Diligence Assessment on May 17,

2017, refer 10 IBA proposal of May 14, 2018,

4. BA performed & Due Diligence assessment on May 17, 2018,

IR COMBULTANTS, INC,
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184 Consultants, Ine
Cored Howse

Detail Assossment
Bne 36, 3018

Page ¥ ¥ 32

Description of Survey

&

BA Consultants performed a detalled condition assessment in general compliance with ASCE 30
Guideling for Condition Assessments of Bullding Envelopes,

IBA& conducted the assessment June 30, 2018 with U.S, Construction Corp (Michasd Thamas),

The following condition assessment is based on the condition of the subject project existing and
apparent on the date and time of our survey; not all conditions may have been apparent on the
date and time of owr survey dup 1© weather conditions, Inaccessibility of areas of the subject
project or for other reasons. Environmental changes, either naturally cccurring or artificially
induced, may cause changes or alterations 1o the subject project as compared to the conditions
present at the time of our survey.

The following condition survey should not be relied upon to represent conditions at any other
focation or for conditions bevond that indicated in the following report.

As such, the Chent understands and agrees that our preliminary condition assessment can only
report deficlencies in existere onthe date of the survey and a3 observed by 1IBA Consultants, ing.

. The following report is not s bullding code inspection report, title sxamination, home inspection

o by-law compliance inspection. Nothing berein is intended as an opinion as 1o the advisability
or inadvisability of the purchase, sale, or replacement of the property or s romponersts. This
report i3 not 8 home wartanty, guaranty, insurance policy or substitute for real estate transfer
disclosures which may be needed by law.

1. The following reportis not a bullding code inspection report, title examination, home inspection

or by-law compliance inspection. Nothing herein is intended as an opinion as to the advisability
or inadvisability of the purchase, sale, or replacement of the property o Its components. This
report B ot 8 home warranty, guaranty, insurance policy or substitute for real estate vanster
disclosures which may be needed by law,

Observations

Single Hung window 1

14

Chsprvation; IBA noted a cavity between the window's wood buck and coral wall was left exposed;
refer o photograph 1 on page %

A5 such, 1BA perdormed a water test in accordance with a modified AAMA 501.2 Quality Assurance
and Diagnostic Water Leekage Field Cheok of Instaffed Storefronts, Curtain Walls and Sloped Glazing
Systerns. That Is, water was apphed with 2 Monarch Nozzle ~ at the cavity between the wood buck
and coral wail,

During testing, 184 observed water migrating at the sl of specimen at lelt lamb; refer W
photograph 2 on page 3.

Lomment A Open cavities can allow water to migrate into the buliding.



HBA Consullants, ing,
Coral House

Ciatafl Ausessiment
June 38, 3018

Page 3 of 32

Photograph Humber 4 1-Test Location
Description: Cavity between wood buck and coral wall.

Photograph Number #2-Leak Location
Description: Water between wall and buck,



iBA Conyultants, Ine.
Coral House

Detall Assessmpnt
June 26, 2018
Pagedof 22

Qbservations

Single Hung windaw 42

13. Qbservation; 1BA noted a cavity between window sill and perimeter sealant; refer to photegraph
3 below,

As such, IBA performed a water test in accordance with a modified AAMA 501.2 Quality Assurance
and Diagnaostic Water Leakage Field Check of installed Storefronts, Curtain Walls and Stoped Glazing
Systems. That s, water was applied with a Monarch Nogzle ~ at the cavity between the window

frame and wall.
Buring testing, IBA observed water migrating at the sill of specimen at left jamb {interion); refer to
photograph 4 on page 5.

Comment; Missing sealant will allow water to migrate inte the building.

Photograph Number # 3-Test Location#2
Description: Cavity between window frame and wall,



1BA Consultants, inc

Corat House
Dol Assessmiant
Jute 26, 2018
Page Bt 32
Photograph Mumber #4-Leak Location
Description: Water betwsen buck and wall,
Ohservations

Coral Wall-Test Location 43

14, Qbservation: IBA noted corroded rebars and concrete spalling: refer to photograph 6 on page 6,
As such, 1BA performed a water test in accordance with a modified ASTM 1105 Standard Test
Method for Field Determination of Water Penetration of Installed Exterior Windaves, Skylights, Doors
and Curtain Walls, by Uniform or Cyclic Static Air Pressure Difference. Thatis, we applied water using
# calibirated spray rack.
During testing, BA observed water migrating between wall and slaby refer to photagraph 7 on
page 7.
Commuent: IBA observed waterproofing approximately six feet up the wall; refer to photograph 8
on page 7.,



HBA Consultants, Inc,
Lorat House

Lretall Assassment
dung 28, 2018

Page dof 23

Photograph Number # 5-Test Location # 3
Description: Cavity between wood buck and coral wall,

Photograph Number # 6
Bascription: Corraded amd spalling conerete.



IBA Conseliants, Ing,
Coral House

Detail Assessment
hune A& 2618

Paga 7 of 22

Photograph Mumber # 7- Leak Location
Description: Water migrating batween wall and slab.

Photograph Number # 8
Description: Waterproofing approximately four feet up the wall.




iBA Convultants, Ing
Coral House

Detall Assessmant
June 26,3518

Paoge B af22

Dbservations
Fived Window-Test Location #4
15, Qhservation: IBA noted a cavity between window sill and perimeter sealant; refer to phatograph

number 3 below.
As such, IBA performed a water test in accordance with a modified AAMA 5012 Quality Assurance
aruf Diggnostic Water Leakoge Field Check of instafled Storefrants, Curtain Walls and Sloped Glazing
Systerns, That §s, water was applied with a Monarch Nozzle -~ at the cavity between the window
and stucco,
During testing, 1BA observed water migrating betwesn concrete and frame; refer to photographs
10 through 12 on pages Sand 10,

Comment; Missing sealant will allow water to migrate into the building.

Photograph Number #9
Description: Cavity between stucoo and frame.



B4 Consultants, ing,

Loral House
Detall Assassmant
June 26, 2018
Page 9 of 22

Photograph Number # 10
Description: Water entering sifl of window,

Photograph Number 11
Description: Water entering sill of window.




BA Consultants, ing,

Corgl House
Distaill Sssessmant
June 6, 3018
Page 10 of 22
Photagraph Number 12
Dagoription: Water entering sill of window.
Ghbservations

North Entrance Door-Test Location #5
16, Observation; IBA noted veids in the perimeter sealant between frame and sill; refer to photograph

number 13 on page 11,

As such, IBA performied a water test in accordance with a modified AAMA 301.2 Quality Assurance
and Diagnostic Water Leakage Field Check of Instalfed Storefronts, Curtain Walls and Sleped Glazing
Systemns. That Is, water was applied with a Monarch Nozzle - at the sill of frame,

During testing, 1BA observed water migrating between sill and perimeter sealant; refer 1o
photograph Tdon page 11,

Comment: IBA observed voids in perimeter sealant.



IB& Consullants, ne
Usorat House

Detsil Assessmant
June 36, 2018

PFage TV of 22

Photograph Number 13
Description: Test Location




IBA Consultants, i,
Caral Hause

Pretaif Assesamient
Jure 28,018

Page 13 of 32

Observations
South Entrance Door-Test Location #8
17, Qbservation; IBA noted previous water intrusion between door frame and sill,

As such, IBA performed a water testin accordance with a modified AAMA 501.2 Quality Assurance
and Dicgnostic Water Leakage Field Check of Installed Storefronts, Curteln Walls end Sloped Glazing
Systerns, That is, water was applied with a Monarch Nozzle - at the sill of frame.

During testing, IBA observed water migrating between sill and concrete adjacent to the entrance
daor; refer to photograph 16 on page 13,

Comment; IBA did not ohserve water intrusion when testing the fixed panel adjacent ta the door,

Photograph Number 15
Description: Test Location



B4 Consultants, Ing
Coral House

Detall Asessrnent
Junve 28, 2018

Page 13 of 32

Photograph Number 16
Description: Water migrating between sill and concrete wall adiacent the entrance door

Observations
South East-Single Hung Window -Test Location #7

18. Observation: 1BA noted corroded rebars and concrete spalling: refer to photograph 17 on page 19,
As such, IBA performed a water test in accordance with a modified AAMA 501.2 Quality Assurance
ot Dingriostic Water Leakage Field Check of instalfed Storefronts, Curtain Wolls and Sloped Glazing
Systems. That is, water was applied with a Monarch Nozzle ~ at the sill of frame.

During testing, 1BA observed water migrating between concrete and grout; refer to photograph 16
anpage 14.

Comment: The water was applied at the sill of specimen, testing the coral wall and concrete wall
onty,



B4 Consubiants, ing.
Corat Mouss

Detall Assessinient
June 28, 2018

Page 14 of 32

Photograph Number 17
Description: Test specimen

Photograph Number 18
Description: Water migrating between sill and concrete wall adjacent the entrance door,



BA Consultants, Ing,
Caral Houge

Datail Assegament
June 26, 2018

Pags 150f 32

Shiservations

ﬁmxt%s W&s&%mgia Hunyg Window-Test Lacation #8

Qbiservation: (BA noted corroded rebars and concrete spalling.

As such, IBA performed & water test in accordance with a modified ARMA 501.2 Quality Assurarice
and Diggnostic Water Leakage Field Check of Installed Storefronts, Cuntain Walls urd Sloped Glazing
Systerms. That is, water was applied with a Monarch Nozzle - to the coral wall,

During testing, BA ohserved water migrating between concrete and grout: refer to photograph 20
or page 16

Canynent: Water was only applied 1o the coral wall,

Photograph Number 192
Bescription: Test specimen



B4 Consultants, Inc.
Coral House

Oatall Assessment
June 26,3018

Page Y6 of 23

Photograph Number 20
Rescription: Water migrating between sill snd concrete wall,

Ohservations
Steel Columns-Test Location #9

20. Observation BA noted corroded rebars and concrete spalling,
As such, IBA performed & water test in accordance with 8 modified AAMA 501.2 Quality Assurance
and Diagnostic Water Legkage Field Check of installed Storefronts, Curtain Wells and Sloped Glazing
Systerns, That is, water was applied with a Monarch Nozzle - et the top of the steel columns,
During testing, 1BA observed water migrating dowry from the roof where the columns are detailed;
refer to photographs 23 and 25 on pages 18 and 19,



IBA Consultants, g,
Coral House

Detail Augessment
June 26, 2018

Page 17 ot 32

Photograph Number 21-50uth Column
Dazcription: Test Location

Photograph Number 22
Description: Column location




B4 Consultants, Ing.
Coral House

Detail Asspesment
dune 26, 2008

Page 180f 22

Photograph Number 23
Drescription: IBA observed water migrating down from the roof whers the columns are detalled,

Photograph Number 24
Description: Column location



1BA Consultants, Ing
Conval Hose

Detall Asssssment
June 26,2018

Page 19 0f 22

Photograph Number 25
Diescription: IBA observed water migrating down from the roof where the columns are detailed.

Observations
Dralnis- Test Location #10

21. Chservation: IBA noted water stains on the roof of the metal ceiling,
As such, IBA performed a water test in accordance with a modified AAMA 501.2 Quality Assurgnce
and Diagnostic Water Legkage Figld Check of installed Storefromts, Curtain Walls and Sloped Glazing
Systems. That is, water was applisd with a Monarch Nozele - at the drains.
During testing; IBA observed water migrating through the metal roof; refer to photograph 27 on
page 23,

Lomment



A Consultants, Ing,
Corat Houge

Detall Assessroin
June 26,2018

Page 3 of 23

Photograph Mumber 26
Diescription: Drain location

Photograph Number 27
Description: IBA observed water migrating through the roof when testing the dralns



B4 Consultants, fng

LCoral Houss

Cietall Assassment
June 26,2018
Page 2ot 32

Borommendations

ﬁs.,‘ Cora/Concrete wall

&

LN

Thiers is not an effective way to waterproof the Coral Stone without changing its appearante
e to its rregular surface and texturs. A such, will be necessary reaching the subsirate where
the stone is nstalled by removing the coral wall and cdlean the substrates in accordance with
the waterproofing Manufacturer’s reguiirements.

frstall Tamoseal Cement-Based Waterproofing Costing throughout the entire substrate,
paying special attention to existing cold joints and change of substrates (base of the wall with
fivor slab,

install coral stong once the Tamoseal has curad,

8 Fedwindows

Perimeter Sealant

Remove pxisting perimeter sealant and clean the substrates in sccordance with the Sealant
Manudacturer's reguirgmerns,

instail a neutral cure, low-modudus, 100 percent siicone sealant - such as Dow Corning 780 or
Tremeo Spectrum 1 - at the perimeter of the fixed window. All surfaces contacting sealam
st be clean, dry and free of all contaminants prior to application of the sealant.
dMetabto-metat joints

Seal the metabto-mstal joints using & neutral cure, medium modudus, 100 percent silicone
sch as Dow Cornsing 798 or Tragnico Spectrum i

¢ Single Hung Windows

&.

b,

Bompwe saterior wood buck and clean the substrates in accordance with the Sealang
Manufacturer's requirements.
Remove existing perimeter sealant and clean the substrates in accordance with the Sealant
Manufacturer's requirements.

frstall a neutral cure, low-modulus, 100 parcent sticone sealant - such s Dow Corning 750 or
Tremeo Spectrum 1~ at the perimeter of the single hung windows and joint between budk
angd coral. All surfaces contacting sealant must be clean, dry and free of all contaminants prior
1o application of the sealant,

o Entrance Doors

&

Perimeter Sealant
Rermnove sxisting perimeter sealant and clean the substrates in accordance with the Sealarg
Manufacturer's reguirements.



BA Consuitants, ing
Torat Hotsse

Detai] Busessment
Ring 26, 2018

Page 32 0f 32

b install a neutral curs, lovemodulus, 100 percent sificone sealant - such as Dow Coming 780 or
Tremee Spectrum 1~ at the perimster of the entrance door, All surlaces contacting sealant
roust be clean, diy and free of sl contaminants prior o applivation of the sealant.

E. Dirains/Boof

3. A detatled assessment be provided at the roof. The purpose of the detalled assessment is
1o determine i the sources ofwater intrusion are from the draing or i the water s migrating
through the TR,

b, BA recommends the detailed assessment include water testing in accordance with
modified ASTM (35857, to kolate the source o sources of water intrusion.

£, Front Concrets Boof

a. Remove existing waterproofing, remove dust, laitance, grease, curing compounds, bond
inhibiting fmpregnaetions, waxes, and any other contaminates.

b, Remove stuccs minimum 4- inches up substrate wall,

¢, Allconcrete should be deaned and prepared to achieve a lsitance and contaminan free, open
wetured surfaces by blast cleaning or equivalent means 5P 34 per KR! guidelines), Rowte
out all cracks and joints as part of surface preparation.

. Install s cantstrip such as Sikaflex 1a between concrate deck and substrate wall,

e, Apply Stkalastic 210/715 pedestrian Traffic System on concrete deck and substrate wall In
accordance with manufacturer’s requirements.

{BA recommends performing third-party inspections during the remedial work o nsure the Wark
is in svcordance with the Scope of Work

!

H. Finally, afer completion of the remaedial work, 1BA recommends restesting the remedial work to
confirm the work Is appropriste and applivable.
Please contact me at 786-554-7868 should you have any questions or concermns regarding the above
assessment,

Respectfully submitted by, Reviewsd by,

Larry Zavala Javier Hernandes
Project Consultants Sendoy Consultant
A Consultants, g, HBA Consultants, inc

The rformaion contained hersin has bacn prepared subdect to the terms and conditions of an Agreement aod s st intended for use by
any racigient other thun thepeny to the aboomaid Agmeraers. IBA Consultards, foc. iz not the Englneer or Arshitactof Record. Awgor dingly,
B Consdanty o, its affiliates, sgermy, representstives andassigns do not make sny representatione cr warranties of sny kind, uprass of
irnpiied, about the completeness, arourscy, refiabiity or subtaldliny of the srternenty condlusions. information, products, services, of refated
geaphics, chacts tebulations of photegraphs contained herein for any putpess whatsoever other than that which i contalred withinthe
aforesaif Agresment Any relianne that the reciplers places on sud information & therafoss strivghy ot thee reciient’s owi sk

i no event will IBA Consultants, Ing, {os sffliates, aneras, representatives and essigrs be Hable for any losy or damage Induding withowt
fwviation, fmdiopct pr consvgueraiatioss or dermays, oy sny foss oF damage whatsnever arlsing fromy, cutof, of in tonmectinr swithy, the wie of
thecmsterfals contained harein by any revipient of thin Informstionywho ot & gty to the sforessid agreeraend.
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Notice to Proceed

5C-18818-001
L8, Congdnaction Corg. Profents 18-518 » Cigar Bar Landlord Repsins
[IES NW 3G Sirest, Buile aig 008 Coﬁin‘s Arerie
Beiaer, . Flosda 33186 Aiany Beach; Florids 23138
Phays {3&5} 4435808
Fax {308 443-6030
Roofing

BATE: PHESIZE18 -
SUBCORTRASTOR: Leitar Conteavtors. ine  CONTRACTOR; 118, Dunstruction Sorp

E4 Mayes Birent 5385 Mortwest 36 Sheet, Bulte #(

Holfwwoed, Frodida 338 Wand, Ploids 33188

Plsne: (954 BIB5800
Fix: {354} $22-5485

LBMP&S?%GE\I ﬂ&?k FEE

DESTRIFTION:
Redarenne s raadeto the e\g:»emmf sumbar ACGIZGISE0T and daled T/18/2018 between LLS. Conglruction Gorp, (URCCH andd ScStar Torbiactons,

ine: LBCC has an agreamentwith © 4 AS00 Coliing LLT {'Ovnar™ for sonstruction dated {Prime Contract”) fur the shove refarenced prajest
{"Froject™. PUrsiacs 1o stans and specifications mammd hy

Tontingencies:
Puesnaed fo the payment provision in the Subsontrant Agreement bebtssen Contrasior and Bubcontrasior, seceipt of payments fror the Dwner ta JSC0

sorresponding i werk perforred or maty supplind by the subsontracior ehall be do sbeols contdiffon precedant i the Suboonbacir s right ko
fecebse progress o fnat payments for sush wisk periormed of ptenals supplied,

H%F paymentwill be-exeoutag provided Bubsentractor hes funsshied Snal alseses of B, As-Builty, finst deaning pedonmed, ol waranties and
nstrustion manuaiy submitted, and apon aatisfactony complsting all punch-ist e and Subtontracior bas athensise complied wih the Subconiract
i,,acummh

Botes:

MOYWORK WLL COMMENCE UNTHL SUBCONTHESCTOR/BUPPLIER HAS PROVIED LS, CONSTRUCTION CORP WITH A
CERTIFICATE OF INSURANCE AND SIGNED NTEWITH BXMHIBITS.
IMCLURIONT

Rubcardract Atlachmanty:

Exhibit & Scope of Wk

Exhibll B nvolos Provadures, Requisition for Payment and Liss Faleaves
Exhibit © insurance Requirsments

Exbibit I Cleanup Program

Exhiblt £ Safely Requirgrosnt ang Rules

Exhibit ¥ Br%ﬁ«is‘sgs and Spenifications Log

Extibit G Project Schndide

Soeope:
SEENIR ool - 0000

=Sreial stonof - 308000

ﬁ?T&{ZHMEN?$
%mm A 5!‘“% af *&‘m‘x pilf  Badnl ATpdl ExbibiSodf Exbibil o losrarss Pequicementan® Exhibit B+ Safely Sequirementapd Hxhibi

& | COSTCODE DESCRIFTION ARCUNT

1 {OTEueS Semalf Ront o ‘ 5 3.000.00]

T 107-8000.5 Higaer oot ’ S Ab.000 0t
Fotal; $ 13,000.00

Page tof 2 Printed On QW282018 12 58 PH



Motice to Proceed
SC-18518-001

LLE, CQonglrucon Corp. Projpct: 18-518 ~Clpar Bar Landiorg Repairs
EASE MW S8 Staet, Sufte 868 830 Cofims Avanus
diami, Florigs 23168 sfigi Beaack, Flotda 33138

Prons: {208y 443-580%
Fax: {305} 443-5438

88, Construcion Lorp. B-Sisr Contrastors, inc

SIH5 RV 36 Sirest, Sulte 508 2318 Hayes Shest

Miamd, | Floriga 33168 athewond, Plovida 330888

SIGHNATURE D&TE SIGHATURE RATE

Rafas! Reves, Prasidant
NAME TLE NAME THLE

(L8 Dongirection Comp, Paged of 2 Frinter O Q92812018 12 158 PM
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ghan Celestin

?ram: Victoria Garcia Massimo <victoria@climantia.com»
Sent; Wednasday, October 24, 2018 1.06 PM

To: Dexika Pesara

Subject: Re: Cigar Bar ~ Stop work

Helln,

The customer is still interested in returning the units?
The Lennox can't be returned. U'm finding out the rest. There will be restocking fees of course,

Victoria Garcla Massimo
Chirpantia LLC
Ph: {9541 940 - 2137

On Gct 17, 2018, at 3:29 PM, Desika Pesars <eaile@inunsnalionup.anms wrote:

Plagse do not close the permits yet per the dlient.

Desika Pesara
854-554-B5685
daskafusconslugioneopsn

mage0dl.jpe> 6358 Northwest 36" Sireet, Suite 608
Miami, Flarida 33168

Offics; {3058) 443-5808 Fax: {306} 443-5039

snew uszenstructionrorn. oom

From Desika Pesara
Sent, Wecinesﬂay, Qctahm 17,2018 3 :m PM

rendainiin @5:»'; ﬁii{iis"‘;}.itﬁ{?‘:);
ag:'sz:w ey
; Victoria G»ama Massimao

2 o Rocto

editrinc % Fnantisrone e
Construction <rismia i e
gantonastoeids
£ Mike Thamas wrssgvf;«;esw ER AL S e gt b
Subject: FW: Cigar Bar - Stop work

importance: RBigh

Team

The cigar bar work is being stopped. {Not the cigar bar landlord repairs, please note, This is still being

continued), | need you to let me know what material can be returned a5 soon as possible and how the

permits can be closed.




Dosika Pesara
854-554-8565
drsloa@ustoraiiuclichuogacom

imagelUljpgs 6355 Northwest 360 &lreet, Sulle 608
Miami, Florida 33188

Office: {3051 443-5808 Fax: (305 443-5838

s useanstruciioncarp.cen

From: Christophe Normand <gnormanii@nephinstisaraom
Sent: Thursday, October 4, 2018 9111 PM

To: Desika Pesars <gdusikaiBusy i
Cox Christinag Decespedes sphviainmBuomistrugh
Subject: BE: Clgar - AFPQ04

Please as mentioned previously . you can stop 2 work on 800 Collins on site AND off site,
Thank you
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October 8, 2018

Visa EMALL: safbeltivcronstrovtioneononm
LEA, CONSTRUCTION CORP.

Rafael Reyes, Prosident

HISS NW 36 W RTREET, SUITE 608
MIAMIL FL 33166

Vi EMAlL: DvlanCi@uavraomn
CaA 200 COLLIMS, LLG
At Dvlan Ceeching

RE:  South Beack Cigar Bor, LLC ¢ “Tomunr ) regarding Peemit 8BCIT067 87 for that certiin
“Eremises” located s YU Colling dvere, Migod Beack, FIL 33139 ¢ Building ) pursaan
te Lease between Terwwy avd C&A 900 Colling, LEC ¢ Landlord 3

Dear Rafael and Dyvlan:

As you wre wware, Tenant oblained two reports {doted May 24, 2018 snd June 28, 2018)
prepared by our engineer IBA Cousaltents (hoth IBA reports are fucluded with this letier). For
many monthy, in fact since October of 2017, Landlord has been advising us that 1 wopld Ox and
repair the Landised’s Building responsibilities, such as the stravtural problems. To date, it was
notdone. In fact, the Bulldiog's roof and exterior facades currently canse interior waier Jeaks and
water infiltration fnto sur Preraises snd those strustural items are Landlord meponsibilities under
the Lease. makes no sense to do the interior work absent the exterior Building envelope water
intrusion issues being remedinted. These Builiding envelope issues were set forth in the IBA
reports, We believe, and bave comtended for over a year, that these conditions are issues that are
the responsibility of the Landlord,

The Landiord has recently promised us that he will repair sthese conditions, and the
Landlord has apparantly bired US Constrastion to peeform these vepairs. W are very congersied
that the proposed roof and exterior structural repairs for which Landiord presumably signed a
eontract with Us Construction recently, are ot allowsd 1o be performed under our existing permit
{(FBCIT06187) that we olwained from the City for the work to be performed by US Construction
for pur sepwrate interior build-out project. We have not begn shown any plans, specifications, o
permits for this new proposed work by either Landlord or US Construction.  Did vou ohiain g
building permit for siructural building envelope repairs, sspecially to the poral rock exterior, which
apparently s 2 unique historie building?

Absent proper permits and approvals from the Chiy (presuming owr permilt canms be
utilized for those Landlord structural repairs), we believe the City could polentially red-tag our
interier remedeling job projest undey pur Tenant permit. Ro far, B appeary Landlord and US
Construction did not follow the proper rules and requirements of the City. To the extent Landlord
andfor US Construction are inteading to bootsteap cur Tenant permit, we object and don’t want fo
get fn trouble with the City, nor the Ciy's historic preservation board for doing avthing 1o the



X6
Letrer b0 UN Congiraction and Lowdlord 908 Colling, Miawmi Beach, FL

Butlding’s exterior or roof that could get us fined by the Clty. Our nvestment 1o date in this
projest is at risk and we are very concerned that this Lease cannot by performed because the
Lanlord vannot legally perform the repairs without going to the histerie board of the City.

We certainly do not want to be exposed to these potential labilities and risk - - especially
since our interior huild-out work for the Premises will reguire us 1o invest over $360,000 (plus all
the other costs to get our businesy staffed and operstionsl),

The proposed rool snd exterior structural repairs at the Building must be properly approved

arsd promitted by the City. Please check with the City on this permit Issue and Jet us know the
response and next steps nmedintely, Also olarify i you have City apprmz;§ fir do those repaies
um@w aur permit, and 1 so, where is the City spproval of that work scope and the plans to the City
since we have never seen them. Flease respond asap sinve we are 9t risk of losing mur investment.

{e lfé}&rd?}?

{heistophe Mormand sid Luz Normand
O beholf of Sowth Beack Clgar Bor, LLC

Enclosuress  IBA Repors

b3
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Mﬁsg han Celestin

From: Christophe Normand <onormand@neptunedigarcoms
Sent: Frichay, July 230, 2018 119 &M

To Desika Pesara

Lo Rizey Byckovas

Subject: Divian

importanos: High

Degika,

} just talked to him.

Paent hin the letter, he widll 11 op and mail 1 back to us today.

Regarding the repair, He wanls ;g to get g quote from you... Sorcen you please send me 2 guote for
< _Roof repair
- Coral house inside water prooting
- Windows and Bogr fles

Vi talking with hint but be or | {then he will refund) will do that

Thanks

Chris
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Frows

¥

L

Subject:
Date
Attachments:

Good afternooen Dylan
Aftachedis the pricing

Dasika Pesara
G84-554-8505

LSCE VECTOR FRLE G355 Northwest 38™ Strest, Sulte 508
Migmd, Florida 33168

Oiffice: (305) 4435808 Fax: (305) 443-50839
sasd aachnsdrindinncas o

SECB/MEPTUNERDORIE



Project Cost Proposal
T SRS BN Dol LLD Brate:
Dvbars Ui

‘ Praject:
Via: servai Addresg;

Scope of Work Summary
Thebelow work iy based off of deteiled condition sesessmeant faport provided by IBA Consuftends, ing Sabed 825018

ansieg

Fang dmsial
Rpphy repufer satersraading i
FLat g

S svalanasciing gk

Rete: $30 St s reaomis

SRS e ety
2 RIS S

areading

ATOHET BY IRATE reneeH

5

i,

il vnal (PRt

gLttt

F Raranting - Ves
RS renomifrETs

hﬁje VLS

548 T

SR

¥ S ERre] repaing o ng

earsding winde
& R 5. Henowg and
sdens Ha i
ehrded-ang o g iy




To: O kA BT Qulling LG Bate:
Prebae Cenchin

Project:

Address:

Win: et

noite
R

p

fr}e a6

R ALY w} G c;.'..fm.fa‘
W ST R e
R CONaEnEts FeERin

P 3y g comarioh, By

G0 Colling Ave -

B0l Colling &

Sl Baseh, B

4
“~

Landion Repaive

SUBTOTAL
Feexs

R ATeTE
$6.026.91

TOTAL

EIER 55 e

Adfermtes:

3 AdE R waters

Lontingencing

 hersby socapt this Propossl and suthirize the Contesclor o procasd with the sbove desorilied work,

BY

Print R

Diate

SERORNEPTUNESSHRF
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DAVID B, HABER, ESQL
305-378-2400 Ext.105
ghabar@haber. law

ATTORNEYS AT LAW
October 11, 20138

YIAFEDERAL EXPRESS AND EMAITLL:
C&A 800 COLLINS LLC

o/o SCF Management LLC

The Cayre Group

1407 Broadway, 41% Floor

New York, NY 10018

Prelantidenyrscom

Yia FEDKRAL EXPRESS AND EMAIL:
C&A 900 COLLINS LLC
/0 Richard Baron, Esq.
Baron, Breslin & Sarmiento
169 Fast Flagler Street, Sutte 700
Miami, FL 33131
RBugRighardBaronl

Re:  Retail Lease by and between C&A 900 COLLINS LLC, as landiord (the
"Landlord), and SOUTH BEACH CIGAR BAR, LLC, as tenant (the
"Fenant") dated July 25th, 2017 (the "Lease™), for that ceriain premises
located at 960 Collins, Miami Beach, FL 33139 (“Subject Premises™)

Dear Messrs. Baron and Ceoching:

This Law Firm represents the Tenant in connection with the above-referenced Lease and
claims against the Landlord related thereto. All fisture correspondence related to this matter should
be directed to this Law Firm. A copy of the Lease is attached hereto for reference as Exhibig 1.

As a result of Landlord’s failure to cure its material breaches of Section 13! of the Lease,
Tenant served Landlord with written notice of Landlord’s default, notice of the untenable condition
of the Subject Premises and demand for the repairs to be completed within the statutorily
prescribed twenty {20} day deadline. A copy of Tenant’s “Notice of Default”, dated September 4,
2018, is attached hereto for reference as Exhibit 2. Tenant’s Notice of Default also notified
Landliord of Tenant’s right to withhold rent under Florida Statute Section 83,201,

USection 13 of the Lease provides as follows: Except as otherwise provided in this Lease, Landlord will, within a
reasonable time after receipt of written notice from Tenant of the necessity of such repair, keep the structural roof,
struciural components of the exterivr walls, structural floor slabs and foundation portions of the Premises and
the Building in good and tenantable condition and repaiy during the term of this Lease. Within a reasonable time
affer receipt of written notice from Tenant that repairs for which Landlord is responsible are requived, Landiord
shall make such vepairs. [eraphasis added] See Exhibit § at Page 13,
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Landiord has failed to complete the Structural and Exterior Repairs (defined below)
vequired under Section 13 of the Lease, and otherwise failed to render the Subject Premises
tenable within the twenty (20) day deadline. Accordingly, Tenant is hereby withholding all
future Rent payments from Landlord and depositing same in escrow with the Court’s
registry under F.S. Section 83.232, terminating the Lease, and Tenant has authorized this
Law Firm to institute legal action against the Landlord unless Tenant is immediately
reimbursed for all damages (set forth below). Additionally, Tenant is mitigating its damages
and seeking an alternative and tenable premises in order to open ifs cigar refall and bar
business as soon as possible.

Landlord’s excessive delays in failing to repair the Subject Premises have already resulted
in months of lost business for the Tenant. Landlord’s excessive delays will also cause Tenant {o
miss the high season in Miami Beach and best sales months of the year (November, December,
January, February, and possibly longer). As set forth below, it will take many months - - if not
years - - for Landlord to properly submit and obtain approval from the City of Miami Beach
{(“City”) and its Historical Preservation Board (“HPB”) for Landlord’s Structural and Exterior
Repairs and to actually complete the repairs.

It is undisputed that Tenant previcusly made numerous written demands to the Landlord to
make certain structural repairs to the Subject Premises, which demands commenced in October
2017. On numerous occasions in late 2017 and early 2018, Landlord agreed in writing to make
said repairs. However, Landlord failed at all times to obtain structural plans, seek and obtain a
structural building permit and City approval for those Structural and Exterior Repairs, and
Landlord failed to ever commence said repairs. IBA Consultants, Tenant’s expert engineer,
prepared two (2) reports (dated May 24, 2018, and June 25, 2018) identifying the necessary
structural, foundation, roof, building envelope, and other Landlord repairs required for the Subject
Premises (collectively, the “Structural and Exterior Repairs”). Copies of the reports from IBA
Consultants are attached hereto as Exhibit 3 and Exhibit 4, respectively.

Landlord has been provided more than the statutory twenty (20) day period and more than
a “regsonable” amount of time {Section 13 of the Lease), in fact approximately one (1) year, {o
make the necessary Structural and Exterior Repairs to the Subject Premises. Tenant’s Notice of
Default was delivered to Landlord over thirty (30} days ago. Further, Tenant also provided
Landiord with written notice of these specific conditions and demanded the repairs,
including, but not limited to, the following: (i) almost one (I} year ago, as set forth in the
Tenant’s email correspondence, with pictures, to the Landiord on October 13, 2017; and (i)
over three (3) months ago when Tenant provided Landlord a copy of the June 25, 2018 report
from IBA Consultants and again demanded repairs via email dated July 6, 2018. Copies of
the aforementioned correspondence are attached hereto as Exhibit § and Exhibit 6, respectively.
Despite being provided sufficient notice and an opportunity to cure the material breaches of the
Lease, the Landlord repeatedly refused to make the Structural and Exterior Repairs for months and
months.

Landlord’s proposed one (1) month Rent credit is a ludicrous offer that is completely

disproportionate to the reality of this situation. Tenant’s build-out plans were fully approved, US
Construction was hired as the general contractor, and the permit was issued by August 23, 2018,
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The schedule to complete Tenant’s build-out is only ten (10) weeks.” There is absolutely no way
for Tenant to proceed with its approved build-out, which requires a minimum investment by
Tenant of approximately $560,000.00 in construction costs plus additional costs for Tenant’s
business, staff, etc., until Landlord has obtained the proper approvals for and actually completed
the Structural and Exterior Repairs at the Subject Premises. Without Landlord completing the
repairs, the condition of the Subject Premises will continue to deteriorate and would certainly cause
damage to Tenant’s improvements and property if same were completed before Landlord’s repairs.

Further, it is ridiculous for Landiord to have realistically believed that Landlord ever
could have proceeded with Landlord’s Structural and Exterior Repairs by bootstrapping
Landlord’s work to Tenant’s separate building permit for Tenant’s build-out. Without
preparing and submitting the extensive application(s) and supporting information (including
signed and sealed engineering plans/specifications) to the City’s building department and the
HPB for review, approval, and issuance of a separate structural building permit. The
approval and permitting process for Landlord’s repairs will take months - - if not years to
finish ~ - and this is assuming Landlord’s repairs are even feasible and permissible under the
striet City code and HPB requirements explained below.

Landlord’s has recently claimed that it: (i) will make the Structural and Exterior Repairs to
the Subject Premises; and (ii) has contracted with US Construction to do so. No other information
has been provided. Landlord’s latest representations regarding performance of Landlord’s
Structural and Exterior Repairs are simply more empty promises and demonstrate Landlord’s total
lack of honesty, competency, and/or sincerity to properly and timely complete the Structural and
Exterior Repairs. It is clear that Landlord is in no pesition to actually commence, no less
complete, these repairs in a timely or legal manner:

1. The Structural and Exterior Repairs cannot be performed under
Tenant’s existing building permit for the separate build-out of the
Subject Premises, and Tenant has expressly objected to any attempts by
Landiord to illegally bootstrap Landlord’s repairs to Tenant’s existing
permit for Tenant’s build-out;

1. Mo evidence has been provided that Landlord has even hired a Heensed
design professional nor obtained signed and sealed plans/specifications
for Landlord’s Structural and Exterior Repairs;

3. No evidence has been provided that Landlord is even close to preparing
the reguired application(s) to the HPB for the proposed Structural and
Exterior Repairs, which would require (Chapter 118, Article X, Div. 3,
Sec. 1118-562): a written description of proposed actiom; survey;
complete site plan; architectural elevations and plans showing proposed

% The building permit for Tenant’s build-out work was submitted to Landlord for signature on August
1, 2018 along with the proposed Notice of Commencement; however, Landlord delayed a week in
executing the permit application and Landlord delayed and never signed the Notice of Commencement
- - thus further causing Tenant to be unable to open its business timely.
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changes; a historical resources report; and a structural evaluation and
corrective action report that shall include a review and analysis of
structural conditions, based upon the engineer’s direct onp-sife
inspection and analysis of the structural conditions of the Subject
Premises, as well as any and all earlier structural records and drawings
{as may be available), resulis of testing and analysis of structural
materials and concrete core samples, taken at a sufficient number of
locations in and about the Subject Premises (including, but not limited
to, foundations, colummns, beams, walls, floors and roofs); proposed
corrective measures for monitoring the work including written
descriptions of any and all structural corrective measures that will be
undertaken for any and all areas of the Subject Premises; and a signed
and sealed certification that the structural integrity and stability of the
Subject Premises, anpd its architectural features, shall not be
compromised in any way during the course of any and afl proposed work
on the Subject Premises;

4, Mo evidence has been provided that Landlord has submitted the
reguired application for the proposed Structural and Exterior Repairs
to the HPB for review and approval and no evidence has been provided
that the Certificate of Appropriateness kas been issued (See Ch, 118,
Arxticle X, Division 2; See alse Ch. 118, Article I, Division 4, 5ec. 118-
162);

5. The City has not approved of the proposed Siructural and Exterior
Repairs - - nor has the City issued a separate building permit allowing
structural work, and ne building permit can be issued until the HPE has
issmed a Certificate of Appropriateness or otherwise approved of
Landlord’s proposed repairs (See Ch. 118, Article X, Division I, Sec.
118-503); and

6. Even if all of the documentation and approvals had been obtained by
Landlord {(which they have not), Landlord is nowhere close to
commencing the repairs, finishing the repairs, completing all necessary
testing, and obtaining final approvals of the repairs - - so that Tenant
could commence the interior build-out and then open for business.

The June 25, 2018 IBA Report, which Landlord was provided over three (3) months ago,
unequivocally identifies defective conditions with the structural roof, structural components of the

exterior walls and structural floor slabs that are the Landlord’s responsibility to repair.

Defective Conditions Landlord has failed to repaiy:

#  “IBA observed water infiltration through the single hung windows, roof,
building’s facade and fixed windows.” See Kxhibit 4 at Page 1.
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“IBA recommends specific remedial work be performed to the
fenestrations, roof and building’s facade.” See Exhibit 4 at Page 1.

“14. Observation: IBA noted corroded rebars and concrete spalling;” and
“Dhuring testing, IBA observed water migrating between wall and slab;”
See Exhibit 4 at Page 5 and Photograph 6 on Page 6.

“Cavity between wood buck and [exterior] coral wall.” See Exhibit 4 at
Page 6.

“Water migrating between wall and slab.” See Exhibit 4 at Page 7.

“IBA noted corroded rebars and concrete spalling;” See Exhibit 4 at Page
13, and see Photographs 17 and 18 on Page 14 showing the conditions and
water infiliration from the structural concrete wall and/or slab.

“IBA noted corroded rebars and concrete spalling.” See Exhibit 4 at Page
15. During testing, IBA observed water migrating between concrete and
grout - - and Pholographs 19 and 20 show the exterior facade location
{coral wall} where this requires remediation.

Chservation 20, “IBA again noted correded rebars snd concrete spalling.”
“During testing, IBA observed water migrating down from the reof
where the columms are detailed; rofer to Photographs 23 and 25 on Pages
18 and 187

Further, Page 21 of the June 26, 2018 IBA Report details necessary repairs that are the
responsibility of the Landlord and that clearly will require signed and sealed structural repair plans
from a licensed design professional, approval from the City and the HPB, and issuance of a new
structural permit for the Landlord’s repairs. These include, but are not limited to, the following

{See Exhibit 4 at Pages 21 10 22}

A Lore/Concrate wall

a. There is not an effective way to waterproof the Coral Stone without changing its appearance
dug to s regular surface and texture. A such, will be necessary reaching the substrate where
the stone is installed by remaoving the coral wall and dean the substrates in accordance with
the waterpraofing Manufacturer’s requirements.

b, install Tamoseat Cement-Based Waterproofing Coating throughout the entire substrate,
paying special attention to existing cold joints and change of substrates {base of the wall with
floor siab),

¢ Install coral stone once the Tamoseal has cured.

£, Front Comcrote Raof

a. Remove existing waterproofing, remove dust, ialtance, grease, curing compounds, bond
inhibiting impregnations, waxes, and any sther contaminates.

b Remove stucco minimum 4- inches up substrate wall,

¢ Alf conerete should be cleaned and prepared to achieve a laitance and contaminant free, open
textured surfaces by blast cleaning or equivalent means {CSP 3-4 per ICRI guidelines). Route
ot alt cracks and joints as part of surface preparation.

. instali @ cant strip such as Sikaflex 1a between concrete deck and substrate wall,

o. Apply Sikalastic 710/715 pedestrian Traffic System on concrate deck and substrate wall in
accerdance with manufacturer’s reguirements.
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The exterior structural facade and the front concrete roof of the Subject Premuises are
coniributing to the untenable condition, the water infiltration and leaks, and are indisputably the
Landlord’s responsibility under Section 13 of the Lease, Further, the “Coral Stone” on the
exterior structural fagade, fundamental to the appearance and historical pature of the
Subject Premises, is also the Landlord’s repair responsibility. It is ridiculouns for Landlord
to even dream that Landlord could proceed with these repairs by illegally bootstrapping the
work to Tenant’s separate building permit and/or without submitting signed and sealed
structural plans to the City and HPB for review, approval, and a new structural permit. Even
assuming the necessary approvals are obtained by Landlord, it will likely take months and
months, if not years, for testing and inspections for the City and HPB to issue a final approval
{especially related to the necessary remediation of the Coral Stone exterior facade of the
building) ~ ~ further delaving the Tenant’s ability to have a tenable premises and open for
business.

To date, Tenant has complied with all provisions of the Lease, including, but not limited
to, payment of all monthly Rent to Landlord in the sum of $144,450.00 (representing monthly
payments from April 2018 through and including Septermber 2018.). Landlord has materially
breached the Lease under Section 13 and has been grossly negligent in failing to make the
Structural and Exterior Repairs to the Subject Premises. As a result of Landlord’s direct
action and/or gross negligence, the Hability Hmitations in Sections 15 and 17(a} of the Lease
do pot apply. Landlerd’s material breaches, gross negligence, fraudulent inducement,
fraudulent and negligent misrepresentations regarding the timing of Landlord’s repairs and
Landlord’s ability to timely complete same, and relating ¢o trying to defraud the City by
illegally bootstrapping Tenant’s building permit, have caused and will continue to cause
substantial damages to Tenant. To date, these damages include, but are not limited o the
following:

*  Rent paid 84/2018 through 09/18: $186,210.00
% Fogineering, and

other professional expenses: $265,000.00
= Initial construstion costs; $285,000.00
s Lost Profits (10/18 through 01/19) 530¢,000.00

* Further, the Landlord’s delays and refusal to complete the Structural and Exterior Repairs is also a
violation of the City’s minimurm maintenance standards under Ch, 118, Article X, Division 1, Section 118-
503(g). This standard provides, in pertinent part under Sub-section (a) of 118-503(g), that all historical
buildings shall be maintained according to minimum maintenance standards, preserved against decay,
deterioration and demolition and shall be free from structural defects through prompt and corrective action
to any physical defect which jeopardizes the building’s historical, architectural and structural integrity; and
such defects specifically inchude: deteriorated or decayed facades; deteriorated walls; deteriorated or
ineffective waterproofing of exterior walls, roofs, foundations or floors; and spalling of the concrete of any
portion of the interior or exterior of the building. Landlord’s on-going violation of the Code further subjects
the Tenant to unreasonable risk and damages if the City were to enforce its injunctive relief rights against
the Landlord.
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* TOTAL DAMAGES $1,036,210.00

Accordingly, absent Landlord immediately refmbursing Tenant for the damages incurred
to date as a direct result of Landlord’s actions, material breaches of the Lease, and gross
negligence, Tenant has authorized this Law Firm to institute legal proceedings against Landlord
for damages for breach of the Lease, fraudulent inducement, frandulent and/or negligent
misrepresentations, breach of the froplied duty of good faith and fair dealing in contracts, and any
and all attorneys’ fees and costs incurred by Tenant in this matter.

Tenant hereby reserves all rights and remedics under the Lease and available at law as a
result of the occurrence and continuance of Landlord’s specific breach of the Lease, and any future
gvent which would constitute an additional breach of the Lease. Tenant has not agreed to waive or
forbear from exercising any such rights and remedigs with respect to Landlord’s specific breach
or any future breach of the Lease.

Tenant hereby reserves all of said rights and remedies pursuant to the Lease and applicable
faw without Hmitation and/or further reservation.

it

Sincerely,

VIDT. PODEIN E‘QQ.

Fnclosures:  As noted

e Christophe and Luz Nonmand (via email}
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Lease Guaranty

GUARANTY (his “Cusranty™} dated a3 of the iﬁ_ day of July, 2017 made by Meptune Cigers,
Ine. {“Cuarantor™), a Florida corporstion having an address of 9308 South Drixie Highway,
Mismnl, Flosida 33158 in favor of C&a 200 Colling LLC (“Owner™), a Delaware lmited ‘iiai:;iiity
company oo The Cavre Group, LTD., 1407 Broadway, 41st Floor, New York, New York 10013

WITNESSETH:
WHEREAS, simultancous with the exeention and delivery hereaf, Uwner and South Beach Cigar
Rat, LLT , a Florids Hmited Hability vompany (*Teoant™) are sutering into ¢ cortsin Apreement
of Lease (the “Leuse™) pursuant to which Tenant leases cortain premises st 900 Colling Averns,
Miami Beach, Florida, as more particular identified in the Lease (the *Premises™);

WHEREAS, [Guarantor is the parent of Tenant owaing all of the infevests therein], will
derive substantis] bonefit fom the Leass; and

WHEREAS, Owner would oot have entered into the Lease unless Guarantor exeonted and

detivered this Guaranty.

) "{}W *I’HERE?QRE 'én cor;sizis‘,z ss:ioﬁ x;:vf’ -ﬁ‘e gxpcution snd delivery of the Lease by Qwagr, and
,,,,,,,,,,,,,,, s receipt and legal sufficiency of which Guarantor

hgmbv Ei\,kﬂowl%dg&um Cma n‘wn h&fx}?y agrecw gs follows:

1. Unless otherwise specifically noted, ol capitalized terms used in s Guavanty shall have

the meanings ascribed to them inthe Lease,

2. {ay  Guaranter hereby unconditionally and inevocsbly guaraniees to Owner the full
performance and obsorvance of all of the terms, covennnts and conditions of the Lease on
Tenent's purt to be shserved snd performed wder the Lesse, including, withow Hmitation, the
full and prompt payment of rent, ineluding, but not limbed 1o, the fixed rent, hase rent, additional
vent and any and all other swms and ah&rgm payabde by Tenant under the Leuse, and the full
pﬁ?’fmmame and observance of al} the covenants, tenns, condiions and agrecmients thereln
provisied fo be per formed snd observed by Tenant, Cwarantor hereby covensnts to Owoer that if
Tenant, or Tenant's sucpsssers or assigos, shall at any time during the tomm of the Lease defaalt
in the payment of any fixed rent, base rent, additional rent or other charpes payabile with respect
to the Premises or in the performance of any of the terms, covenants, provisions or conditions
gontsined in the Lease, Gusrantor shall forthowith pay such stums to the Owner and will frthwith
faithfully perform gnd il all of such terms, covenanis, conditivns and p;wzsxam and will
forthwith pay to the Owner any damages, consequential md atherwise, thet may anse a8 8 respli
of any default by Tenant uudaz the Lease, including, without limitation, all attommevs’ fess,
disbursements and court easts incwred by Ownoer or emesed by sy such default andfor by the

enforesment of this Guaranty,
(by  Goaranter’s Hebility wader this Guaranty shall not excosd the aggregate of (1)

twestve (12) months of Minjoum Fixed Rent and Additional Charges due under the Lense (with
Fixed Minimum Rent and Additional Charges for such perind being caloulated based upon the

IR0y 3



dhate of Tenant’s defanlt under the Lesse) und (i) all of Qwner's ressonable costs in ponnestion
with the enforcement of this Guaranty, whether or not it is roupht, ncluding, without
Hoitation, reasonmble attorneys” fees and disbuwrsements.

3, This Guaranty Is an absolute and uyneonditional gosrsnty of paynent and of performance,
It shatl be enforceahle against Guarantor without the necessity for the commencement of any suit
or proceeding on Owner's part of any kind or nature whatsoever againgt Tenant or any otlier
party and without the necessity of any notice of nov-payment, nep-performance or non-
observange or any notice of acceptance of this Guaranty or any other notice or demand o which
Cusrantor might otherwise b entitled, it of which Guarantor hereby expresgly waives,
Guarantor hereby &xg;r&gs‘m agres that the validity of this Guargnty and the obligations of
Guarantor hereunder shall in o way be terminnied, affected or impeired hy resson of the
assertion or the fuilure to assert by Owir ageinst Tensmt o any other party of any of the righis
or retnedies reserved to Owner pursuant {0 the provisions of the Leass or purseant w agplicable
faw,

4. Cusrsntor’s obligations voder this Guaranty shall remadn in fall foree and offoct withowt
regard to, and shall sot be impeived or sffected byt {3} any amendment, extension or
modification of or addition or supplement to any of the terms, conditions or provisions of the
Lease or any assignement thereaf; or (b} any compromise, release, consent, extension, indulgence
or pther getion or inaction relating o any of the terms, conditions or provisions of the Lesse; or
(c} any substimtim‘; or mimm‘ iﬁ ;sfimie or 'in part; {sf any 'semzrity i’:}f the Leme mr’ -thic' Guamm}'

ught, pc»wcr ar z..exm.s:iy umirzx or in ;mpm{ of the }w 50 m_ ;my ;ﬁ:smnty hgid b}i L}wmer w.fm
respect thereto, or any watver of say such right, power or remedy: or (&) any bankrupley,
insolvency, wangnization, amangement, adjnstiment, composition, Hguidation, or the Hke of
Tapant or any othey guarantor, or the discharge or relesse of Tenant or sy other guarantor in any
such i:;‘mkmpts;y procesding: or () any limitations of Terant's Hability under the Lease or any
limitation of Tensnt’s Hability that may now or hereaftor be imposed by any statuts, regulation or
vule of law, or sny ;ileg&izty m;.,g,uﬁamy, wvalidity v unenforceability, in whele or in paxt, of
the Leuse or any torm theveof or (g) wny sale, Toose or wansfer of any or all of the assets of
Tenart to any other person, Bro or entity; or (h) any other clroumstanee, whother or nof the
Ciuarantor shiall uve had notics or knowledge thereofl

5 Guaranbor represents and warmants to Gooner hat

fay  Guarantor represents and warrants that Guarantor 2 principsl of Tenant and has
dutermined that s 1 the best iderests of Guarantor to provide Owaer with this Guaraniy:

{b}' "i*i“é‘& {}uamnty m%ﬁtu%ﬁi thie legad, valid and bhinding obligetion of Gosraor,

m} tzation, approval, consent or p@nw‘abim {goversmental or otherwisg) of

ahy court, ag,x,m,vs commission br other authority or entity is required for the doe execution,
{iciwew pf:mmmm,@ or observanee by Gusrantor of this Guarenty or for the payment of any

SHRIACES



(dy  Neither the execation and defivery of this Guargnty, nor the consummation of the
franssctions hayein wntx.,mpiated nor compliance with the terms and provisions heveof, conflict
or will confhiet with or result in a breach of any of the terms, conditions or provisions of sny
order, writ, Injuniction or decree of any court or govermental authority or of any agreempnt or
instrigment to which Guarantor is & party or by which he is bound, or congtitutes or will conatitute
a default thereunder.

{e} Crowrantor ix not entitled o immunity from judicial procesdings and agrees that, if
Orwener brings any sult, action or proceeding in Floride or any other jurisdiction to snforee any
obligation or liability of Guatantor arising, directly or indirectly, out of or relating to this
Guaranty, no inmumty frony such sull, action or proceeding will be claimed by or on behalf of
CGusrantor.

&, Ghiarantor acknowledges thet Guarantor’s }éa}ﬁiity hereunder 13 tmunediste and primary,
andd that Owaer, at Owaer’s option, may join Goarantor in any action or proceeding commenead
by Owner against Tenant in connsction with or based upon the Lease or any torm, covenant or
condition thereof, and recovery may be had against Guarantor in such action or proceeding or in
any independent sction or procesding against Guarsmior without Chwner®s fiest asserting,
prosecuting or exhausting any remedy or claim against Tenant,

7. Guarantor scknowledges that this Guaranty s au sheolute and woconditional guaranty of
payment and performance and not merely of collection.

¥, I Owner shall be obligated by any bankzuptw inselvency or other legel procesdings fo
repay i Guarsnior or to Tenant, or to any trustes, reseiver ar atlser reprosentative or sny of them,
any amounts previously paid by Guarantor pursuant to this Guaranty, tds Goarssty shall be
deemed reinstated o the extent of that repayment made by Owner. Owner shall not be required
o Higate or otherwise dispute iis obligation o mgke such reprymenis 15, in pood fith and en the
advice of counsel, Owner believes that such obligation exists.

A8 Guarantor herehy waives notios of the aeceptance of this Guaranty and presentment and
dtmam‘i fm ‘mtyma,‘ﬂt; -ﬁ(}tiw t:af mﬁ,:z&ymem n‘micc of i:i'i‘;'i'a{mm’ pmie»;t r‘ztjtim af p‘mtﬁat

Nhemws: hf: emzth,d

18, CGlugrantor hereby waives trial by jury of say and all issues axising in any action or
procesding between the parties, upon, under or In connection with this Guaranty.

11, Guarsntor's obligations hereunder shall not be subjest fo any reduction, limitation,
impaivment or tormination for any reason, jncluding, without Hmitation, any claim of waiver,
retease, surrender, attention or compromise, and shall not be subject to, and Guarantor herehy
-irrwma&i‘; waivm any. dﬁfﬁi‘iﬁ& ar x:;mﬁ” e::mmimciziim ‘s’cmupmen‘ ot mminmimx va‘«‘i;&twm /or

h&rﬁuzmr c}r othemm{:.

12, Guarantor hereby irrevecably:

BRTOSN



{1} submits to the jurisdiction of the state courty of the Biate of Florida and o the
jurisdiction of the United States District Court for the Migmi Florids Seuthern District, for the
purposes of esch and every suit, sction or other procesding aris mg out of or based upon this
Guaranty or the sulject matter bereof brought by Qwner, 1t being expressly dnderstood and
agreed tha this consent (o jmzsdzctzfm shull be 3aii~apas ative and o mz‘tmr instriument or action,
other than service of process in one of the manners specified 1o this Guaranty or as ptherwise
permitted by such law, shall be necessary in onder to confer puisdiction vpon Guarantor in any
such court; and

(I} waives, aml agrees not o assart, by way of motion, a8 4 defense or otherwise, in
any such suit, action or proceeding brought in any such court, any clain that Guarantor is not
subject prrsonally to the hurdsdiction of the shove named courtg, thet sach Guarantor’s property
i5 exempt or fomune from sitachnient or execution, that the suit, action or proceeding is brought
i an ineonvenient forum, that the vemue of the suit, action or proceeding is bproper ov that this
Guaranty or the subject matter hereof may not be enforeed in or by the court, snd further agress
o waive, to the fullest extent permitied under applivable law, the benefit of any defense that
would hinder, folter or delay the levy, sxseotion or collection of any wnount to which Gwner or
it successors r assigns ae omitied pussnant to the final judgment of any cowt having
Jurisdiction,

13, Guarssator hereby conssnts to sorvice of process by certified or registered mail 1o such
Cuarantor's address as first set forth above or in any other manner permitied by Taw. Guarantor
sgroes that service in the foregoing manner shall be deaned, in every respect, effective service of
process upon Guarantor and be taken and held to be valid personal service upon, and personal
delivery to, Guarantor, Guarantor agrees that Guarantor's submission to jurisdiction and consent
to servive of process by muil is made for the express benefit of Qwaer.

14, Al noticss, demands, regoests, consents, approvals or  other communications
{rallectively, *Notives™) desired or reguived 1o be given undsr this Guaranty shall be v writing,
arrd, any law or statute to the contrary notwdthstanding, shall be effective for any purpose i sent
by hand or by registered or certified madl, veturn receipt reguested, prepaid, or by reputable
overnight pourier, addressed to the party to reonive MNotizes af its address frst shove st forth. All
Notices shall be deemed given or served when personally delivered (or if refused, on the date of
such refusal) of, i served by mail, on the third () business day after the date f:sf' mathing, o if
by overnight courer, on the nest business day following deposit by the sender with such courier,
Any party 1o this Guaranty may change the address to which Notices shall be delivered to it and
its representatives by notice in noverdange with this Paragraph 14

15, Guarantor shall bave no right of subrogation to the rights of Owner ggainst Tenant by
reasen of sy payments or acts of performance by Guarantors in compliance with the obhigations
of Guarantor hereunder, Guaranfor hereby waives any right fo enforce any remedy that
Crnarmtor now or hereafier shall bave against Tenant by resson of any one or more paymants o
acts of performanve in comphance with the obiigations of Guarantor hereunder, Guarantor
hereby subordinates any Hability or indebtedousy of Tenant now or hereafier held by Guarsntor
ar any sfhiliate of Guarantor to the obligations of Tenant to Owner unsder the Leage.
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16, I Owner shall employ counsel to enforee Guarantor’s obligations under this Guaranty or
any part thereof, Guaruntor agress to pay on demand all of Owner's reasonable costs in
connection therswith, whether or not suit is brought, including, without Hmitation, reasonable
attorneys’ fees and dishusements.

17, The provisions of this Guaranty shall be binding upon and shall imure to the benefit of
Owner and Guarantor and their respective heirs, executors, ropresentatives and assigns. All
references in this Guaranty to Owner and Tenant shall be deemed to mean Owner's and Tmam 8
respective permitted successors and assigns.

18.  No delay on the part of Cwner in exereising any right, power or privilege under this
Cugranty, nor any Failure to exercise the same, shall operate as a waiver of, or otherwise affect,
any ng_.‘ht power or privilege of Owner under this Guaranty, por shall any single or partial
exercise thereaf praclude the further exercise of, of the exercise of any othet, right, power or
privilepe of Owiier under this Guaranty,

1R, Mether any walver or modification of any provision of this Guaranty, nor any
tenmination of this Guatanty, shall be effective unlsss in writing and signed by the party against
which the watver, modification or termination is souglst to be enforced, nor shall any walver be
applicable except in the spe soifie instance for which itis given.

2. The validity and enforcerent of this Guaranty shell be governed by and construed in
aceordance with the internal Taws of the State of Florida without mgar{i to principles of conflicts
of law, and such laws shall agzply in any gction or procesding arising ouwt of or under this
Gruarsniy.

21, Al remedies afforded to Drner by reason of this Guaranty are separate snd cumulative
remedies and no one remedy, whether exercised by Owner or not, shall be deemed to be in
exclusion of any other remedy available to Owner and shall not lmit or prepudice any other legal
or gqguitable remedy that Owner may have,

22, I any provision of this Guaranty or the application thereof to any persen or circumstance
shall t any extent be held void, unenforceable or invalid, then the remainder of this Gusranty or
the application of such provision to persons or circumstances other than those as to which it is
held void, unenforceabls or invalid, shall not be affected thereby and gach provision of this
Guaranty shall be valid and enforceable to the fullest extent permitted by law,

23 Quarantor hereby authorizes Owner at any tme and from tune to time while this
Ciuaranty is in effest to obtain consumer eredit report and history reports relating to Guarantor
and her/his financial status. Presenistion of a copy of this Guarnnty executed by Guarantor o
any entity or agency shall be deeimed to provide Owner with such. autherization and no other
stgnatures or consents from Guarantor shall be required for Gwner to obtain such reports.

24, If thiis Guaranty is exesuted by more than one party, then each of the undersigned shall be
jointly aud severally ' Hable hereunder.
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IN WITNESS WHP‘REDF Guarantor has duly executed and delivered this Guaranty as of the
date first above written,

MEPTUNE CIGARS, INC.
& Flonida c:a/q}mgfg;m
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LIN 45 %435{91

STATE oF Florida 1 |
58
COUNTY OF Miami-thge J

The foregoing instrument was acknowledged before me, a Notary Fublic, this F‘ﬁh day
of July 2017, by _ {hishorha an mdmdml resident of the State of Florida.
Normand

HARIA FUENTES T T T
NOTARY PUBLIG | ﬂb#@ EAM
STATE OF FLORIDA Notary Public

" Baires 1215017 My Conpnigsion Expires: iZ{ if:»fia 7
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