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IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT IN AND FOR MIAMI-
DADE COUNTY, FLORIDA

FLAGSTONE ISLAND GARDENS LLC, COMPLEX BUSINESS LITIGATION
and FLAGSTONE DEVELOPMENT
CORP.,, CASE NO.: 2017-013829-CA-01 (44)
Plaintiffs,
V.
CITY OF MIAMI,
Defendant.
/

DEFENDANT CITY OF MIAMI’S ANSWER,
AFFIRMATIVE DEFENSES AND COUNTERCLAIMS

Defendant City of Miami (the “City”) hereby files its Answer, Affirmative Defenses and
Counterclaims to the Amended Complaint of Plaintiffs Flagstone Island Gardens LLC and
Flagstone Development Corporation (collectively, “Flagstone”) and states as follows:

ANSWER

1. The City admits that Flagstone was awarded the Project in 2001, but denies
Flagstone’s characterization of the history of the Project as alleged in paragraph 1.

2. The City admits that Flagstone was awarded the Project in 2001, but denies
Flagstone’s characterization of the history of the Project as alleged in paragraph 2. Flagstone
repeatedly missed deadlines under the agreements and otherwise failed to comply with its
contractual obligations.

3. The City denies that Flagstone adhered to the agreements between the parties as
alleged in paragraph 3. The City is without knowledge of the amount invested by Flagstone as

alleged in paragraph 3 and therefore denies same and demands strict proof thereof.



4. The City admits that it entered into certain agreements with Flagstone and issued
certain permits and approvals and that certain public hearings were held. The City otherwise
denies Flagstone’s characterization of the history of the Project as alleged in paragraph 4.

5. The City denies paragraph 5.

6. The City admits that it adopted Resolution R-17-0263, and pursuant thereto issued
letters dated June 7, 2017 and June 19, 2017 to Flagstone. The resolution and the letters speak
for themselves. The remainder of paragraph 6 is denied.

7. The City admits that Flagstone purports to sue the City for certain relief but
denies that Flagstone is entitled to the relief sought as alleged in paragraph 7.

PARTIES AND JURISDICTION

8. The City admits that Flagstone purports to sue the City for certain relief but
denies that Flagstone is entitled to the relief sought as alleged in paragraph 8.

9. The City admits paragraph 9.

10. The City admits paragraph 10.

11. The City admits that Flagstone Development Corporation is a Delaware
corporation. The City is without knowledge of the remainder of paragraph 11 and therefore
denies same.

12. The City admits paragraph 12.

13. The City admits that venue is proper as alleged in paragraph 13, but denies that
Flagstone is entitled to any of the relief sought.

14.  The City denies paragraph 14 for the reasons set forth more fully in its affirmative

defenses and counterclaims.



GENERAL FACTS

15. The City admits that Flagstone was awarded the Project in 2001, but denies
Flagstone’s characterization of the history of the Project as alleged in paragraph 15. Flagstone
repeatedly missed deadlines under the agreements and otherwise failed to comply with its
contractual obligations.

16. The City is without knowledge of the specific economic impact study to which
Flagstone refers in paragraph 16 and therefore denies same.

17. The City admits that Flagstone was awarded the Project in 2001, but denies
Flagstone’s characterization of the history of the Project as alleged in paragraph 17. Flagstone
repeatedly missed deadlines under the agreements and otherwise failed to comply with its
contractual obligations.

18. The City is without knowledge of the specific Florida statute to which Flagstone
refers in paragraph 18 and therefore denies same.

19.  The Deed speaks for itself. To the extent inconsistent therewith, paragraph 19 is
denied.

20. The City admits that it issued a Request for Proposals for the Project, which
speaks for itself. To the extent inconsistent therewith, paragraph 20 is denied.

21. The City admits that it issued a Request for Proposals for the Project, which
speaks for itself. To the extent inconsistent therewith, paragraph 21 is denied.

22. The City admits that it issued a Request for Proposals for the Project and that it
selected a proposal. The Request for Proposals speaks for itself. To the extent inconsistent

therewith, paragraph 22 is denied.



23. The City is without knowledge and therefore denies paragraph 23 and demands
strict proof thereof.

24, The City admits that Flagstone responded to the Request for Proposals. The City
is without knowledge and therefore denies the remainder of paragraph 24 and demands strict
proof thereof.

25. The City admits that Flagstone submitted a proposal in response to the Request
for Proposals. The Flagstone proposal speaks for itself. To the extent inconsistent therewith,
paragraph 25 is denied.

26. The City is without knowledge of the first sentence of paragraph 26 and therefore
denies same and demands strict proof thereof. The Flagstone proposal speaks for itself. To the
extent inconsistent therewith, paragraph 26 is denied.

27. The City admits that the Flagstone proposal was selected. The remainder of

paragraph 27 is denied.
28. The resolution speaks for itself. To the extent inconsistent therewith, paragraph
28 is denied.

29. The City admits that a question related to the Project appeared on the ballot on
November 6, 2001. The ballot question speaks for itself. To the extent inconsistent therewith,
paragraph 29 is denied.

30. The City admits that a question related to the Project appeared on the ballot on
November 6, 2001, and that the question was approved. The ballot question speaks for itself. To

the extent inconsistent therewith, paragraph 30 is denied.



31 The City admits that a question related to the Project appeared on the ballot on
November 6, 2001, and that the question was approved. The ballot question speaks for itself. To

the extent inconsistent therewith, paragraph 31 is denied.

32. The resolution speaks for itself. To the extent inconsistent therewith, paragraph
32 is denied.
33. The resolution speaks for itself. To the extent inconsistent therewith, paragraph

33 is denied.

34.  The resolution speaks for itself. To the extent inconsistent therewith, paragraph
34 is denied. The City admits it entered into the Original Agreement to Enter.

35. The City admits that the Original Agreement to Enter between the City and
Flagstone was amended on multiple occasions at Flagstone’s request to accommodate
Flagstone’s failure to meet contractual deadlines and obligations. The amendments speak for
themselves. To the extent inconsistent therewith, paragraph 35 is denied.

36.  The Partial Modification speaks for itself. To the extent inconsistent therewith,
paragraph 36 is denied.

37. The Amended and Restated Agreement to Enter speaks for itself. To the extent
inconsistent therewith, paragraph 37 is denied.

38. The Amended and Restated Agreement to Enter speaks for itself. To the extent

inconsistent therewith, paragraph 38 is denied.

39.  The resolution speaks for itself. To the extent inconsistent therewith, paragraph
39 is denied.

40.  The resolution speaks for itself. To the extent inconsistent therewith, paragraph
40 is denied.



41. The Second Partial Modification speaks for itself. To the extent inconsistent
therewith, paragraph 41 is denied.

42. The Marina Lease speaks for itself. To the extent inconsistent therewith,
paragraph 42 is denied. The City further denies any liability to Flagstone under the Marina
Lease.

43.  The Compliance Agreement speaks for itself. To the extent inconsistent
therewith, paragraph 43 is denied.

44, The Retail/Parking Lease speaks for itself. To the extent inconsistent therewith,
paragraph 44 is denied. The City further denies any liability to Flagstone under the
Retail/Parking Lease.

45. The City admits paragraph 45.

46. The City denies Paragraph 46.

47. The City is without knowledge of paragraph 47 and therefore denies same and
demands strict proof thereof.

48. The City is without knowledge of paragraph 48 and therefore denies same and
demands strict proof thereof.

49. The City denies paragraph 49.

50. The City is without knowledge of paragraph 50 and therefore denies same and
demands strict proof thereof.

51. The City is without knowledge of paragraph 51 and therefore denies same and
demands strict proof thereof.

52. The City is without knowledge of paragraph 52, and therefore denies same and

demands strict proof thereof. = However, the City admits that Flagstone provided certain



affidavits to the City whereby Flagstone purported to represent that it was “self-financing” the
Marina Component and the Retail/Parking Component.

53. The temporary certificate of occupancy alleged in the first sentence of paragraph
53 speaks for itself. The City is without knowledge of Flagstone’s operations at the Marina and
therefore denies same. The City denies that Flagstone has one minor construction item
(“extension of a sewer line and connection to a water meter”) to accomplish before it can obtain
a certificate of occupancy for the Marina. There is no structure located on the estate created by
the Marina Lease — or anywhere on the Property -- to which water and sewer lines can be
connected. The City denies the remaining allegations in paragraph 53.

54.  The City denies paragraph 54.

55. The phased foundation permit speaks for itself. The City denies that the phase
foundation permit was for the Retail/Parking Component and denies all remaining allegations in
paragraph 55.

56. The City denies that Flagstone completed any foundation work for the
Retail/Parking Component and denies all remaining allegations in paragraph 56.

57. The phased foundation permit speaks for itself. The City denies that the phased
foundation permit was for the Retail/Parking Component and denies all remaining allegations in
paragraph 57.

58.  The City denies paragraph 58.

59. The City denies that permits and approvals listed in paragraph 59 were for the
Retail/Parking Component. The permits and approvals alleged in paragraph 59 speak for
themselves. To the extent inconsistent therewith, paragraph 59 is denied.

60. The City denies paragraph 60.



61.  The City denies paragraph 61.

62. The City denies paragraph 62.

63. The City is without knowledge of paragraph 63 and therefore denies same and
demands strict proof thereof.

64. The Amended and Restated Agreement to Enter speaks for itself. To the extent
inconsistent therewith, paragraph 64 is denied.

65. The City is without knowledge of the specific administrative department alleged
in paragraph 65 and therefore denies the allegations in paragraph 65. The City further states that
Flagstone made material misrepresentations to City staff pertaining to Flagstone’s satisfaction of
the conditions precedent for entry into the Retail/Parking Lease.

66.  The City Retail/Parking Lease speaks for itself. To the extent inconsistent
therewith, paragraph 66 is denied. The City further states that Flagstone made material
misrepresentations to City staff pertaining to Flagstone’s satisfaction of the conditions precedent
for entry into the Retail/Parking Lease.

67. The City is without knowledge of the unidentified department correspondence
alleged in paragraph 67 and therefore denies same and demands strict proof thereof. The City
further denies that City staff has the authority to determine whether Flagstone was or was not in
default of any lease requirements, and states that Flagstone made material misrepresentations to
City staff pertaining to Flagstone’s alleged commencement of construction of the Retail/Parking
Component.

68. The City 1s without knowledge of the unidentified internal correspondence alleged
in paragraph 68 and therefore denies same and demands strict proof thereof. The City further

denies that City staff has the authority to determine whether Flagstone did or did not meet the



requirements of the Amended and Restated Agreement to Enter, and states that Flagstone made
material misrepresentations to City staff pertaining to Flagstone’s alleged commencement of
construction of the Retail/Parking Component.

69. The City is without knowledge of the unidentified communication alleged in
paragraph 69 and therefore denies same and demands strict proof thereof. The City further
denies that City staff has the authority to determine whether Flagstone was or was not in default
of any lease requirements, and states that Flagstone made material misrepresentations to City
staff pertaining to Flagstone’s alleged commencement of construction of the Retail/Parking
Component. The City further specifically denies that Flagstone’s “application for a foundation
permit” and “excavation work” was “enough to meet [its] contractual obligations.”

70. The City is without knowledge of the unidentified communications alleged in
paragraph 70 and therefore denies same and demands strict proof thereof. The City denies that
either the City Attorney or the City Manager has the authority to determine whether Flagstone
was or was not in default, and states that Flagstone made material misrepresentations to City
staff pertaining to Flagstone’s alleged commencement of construction of the Retail/Parking
Component.

71. The papers and pleadings related to the cases concerning the Project speak for
themselves. To the extent inconsistent therewith, paragraph 71 is denied.

72. The papers and pleadings related to the cases concerning the Project speak for
themselves. To the extent inconsistent therewith, paragraph 72 is denied.

73. The papers and pleadings related to the cases concerning the Project speak for

themselves. To the extent inconsistent therewith, paragraph 73 is denied. The City is without



knowledge of Flagstone’s alleged funding and therefore denies same and demands strict proof
thereof.

74. The papers and pleadings related to the cases concerning the Project speak for
themselves. To the extent inconsistent therewith, paragraph 74 is denied. The City further states
that it is without knowledge of Flagstone’s alleged funding and therefore denies same and
demands strict proof thereof.

75. The papers and pleadings related to the cases concerning the Project speak for
themselves. To the extent inconsistent therewith, paragraph 75 is denied. The City denies the
remaining allegations of paragraph 75.

76. The papers and pleadings related to the cases concerning the Project speak for
themselves. To the extent inconsistent therewith, paragraph 76 is denied. The City is without
knowledge of the remaining allegations in paragraph 76 and therefore denies same and demands
strict proof thereof.

77. The papers and pleadings related to the cases concerning the Project speak for
themselves. To the extent inconsistent therewith, paragraph 77 is denied. The City is without
knowledge of the remaining allegations in paragraph 77 and therefore denies same and demands
strict proof thereof.

78. The papers and pleadings related to the cases concerning the Project speak for
themselves. To the extent inconsistent therewith, paragraph 78 is denied.

79. The court decisions related to the cases concerning the Project speak for
themselves. To the extent inconsistent therewith, paragraph 79 is denied.

80. The papers and pleadings related to the cases concerning the Project speak for

themselves. To the extent inconsistent therewith, paragraph 80 is denied.
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81. The papers and pleadings related to the cases concerning the Project speak for
themselves. To the extent inconsistent therewith, paragraph 81 is denied.

82. The papers, pleadings and court decisions related to the cases concerning the
Project speak for themselves. To the extent inconsistent therewith, paragraph 82 is denied.

83. The papers, pleadings and court decisions related to the cases concerning the
Project speak for themselves. To the extent inconsistent therewith, paragraph 83 is denied.

84. The papers, pleadings and court decisions related to the cases concerning the
Project speak for themselves. To the extent inconsistent therewith, paragraph 84 is denied.

85. The papers, pleadings and court decisions related to the cases concerning the
Project speak for themselves. To the extent inconsistent therewith, paragraph 85 is denied. The
City denies the remaining allegations of paragraph 85.

86. The City denies paragraph 86.

87.  The papers, pleadings and court decisions related to the cases concerning the
Project speak for themselves. To the extent inconsistent therewith, paragraph 87 is denied. The
City 1s without knowledge of the sums allegedly spent by Flagstone and therefore denies the
remaining allegations of paragraph 87 and demands strict proof thereof.

88.  The papers, pleadings and court decisions related to the cases concerning the
Project speak for themselves. To the extent inconsistent therewith, paragraph 88 is denied. The
City denies the remaining allegations of paragraph 88.

89. The City denies paragraph 89.

90. The City admits that the City Commission passed Resolution R-17-0263. The

resolution speaks for itself. The City denies the remaining allegations of paragraph 90.
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91. The transcript of the City Commission meeting speaks for itself. The City denies
the remaining allegations of paragraph 91.

92. The City denies paragraph 92.

93.  The City denies paragraph 93.

94, The City admits that the City Commission passed Resolution R- 17-0263. The
resolution speaks for itself. To the extent inconsistent therewith, paragraph 94 is denied.

95. The notice of default dated June 7, 2017 speaks for itself. To the extent
inconsistent therewith, paragraph 95 is denied. The City further denies that the notice of default
was “defective” as alleged in paragraph 95.

96. The Letter to Vacate the Premises dated June 19, 2017 speaks for itself. To the
extent inconsistent therewith, paragraph 96 is denied.

97. The City denies paragraph 97.

98.  The City denies paragraph 98.

99. The City denies paragraph 99.

100. The City admits that the City Commission passed Resolution R- 04-0462,
approving a major use special permit development order subject to the conditions stated therein.
The resolution speaks for itself. To the extent inconsistent therewith, paragraph 100 is denied.

101. The City admits that the City Commission passed Resolution R- 04-0462,
approving a major use special permit development order subject to the conditions stated therein.
The resolution speaks for itself. To the extent inconsistent therewith, paragraph 101 is denied.

102. The City admits a modification to the MUSP was approved in 2007. The
modification speaks for itself. To the extent inconsistent therewith, paragraph 102 is denied.

The City denies the remaining allegations of paragraph 102.
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103. The City admits that Flagstone requested a modification to the MUSP in 2013.
Flagstone’s request speaks for itself. To the extent inconsistent therewith, paragraph 103 is
denied. The City is without knowledge of Flagstone’s alleged expense and therefore denies
same and demands strict proof thereof. The City denies the remaining allegations of paragraph
103.

104.  The City admits that a document entitled “Modification Referral” was signed by a
zoning administrator in April 2014. The Modification Referral speaks for itself. To the extent
inconsistent therewith, paragraph 104 is denied.

105. The City admits that Miami 21 requires a warrant approval process. The code
provisions of Miami 21 speak for themselves. To the extent inconsistent therewith, paragraph
105 is denied.

106.  The City denies paragraph 106.

107.  The City denies paragraph 107.

108. The City admits Flagstone submitted a warrant application seeking to modify the
MUSP in 2016. The warrant application speaks for itself. To the extent inconsistent therewith,
paragraph 108 is denied. The City denies the remaining allegations of paragraph 108.

109.  The City denies paragraph 109.

110. The City is without knowledge of the allegations of paragraph 110 and therefore
denies same and demands strict proof thereof.

111.  The City denies paragraph 111.

112.  The City denies paragraph 112.

113.  The City denies paragraph 113.
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114.  The City is without knowledge of the allegations of paragraph 114 and therefore
denies same and demands strict proof thereof.

115.  The City denies paragraph 115.

116. The City denies paragraph 116.

117.  The City denies paragraph 117.

118.  The City denies paragraph 118.

119.  The City denies paragraph 119.

120.  The City denies paragraph 120.

121.  The City denies paragraph 121.

122, The City denies paragraph 122.

123.  The City denies paragraph 123.

124, The City denies paragraph 124.

125.  The City denies paragraph 125.

126.  The City denies paragraph 126.

127.  The City denies paragraph 127

128.  The City denies paragraph 128.

129.  The City denies paragraph 129.

130. The City denies paragraph 130.

131. The City denies paragraph 131 and states that the Amended and Restated
Agreement to Enter and Marina and Retail/Parking Leases contain strict limitations of liability.

132, The City is without knowledge of the allegations in paragraph 132 and therefore

denies same and demands strict proof thereof.
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CAUSES OF ACTION

COUNT1
BREACH OF CONTRACT
Amended Agreement to Enter & Retail/Parking Lease

133.  The City restates and realleges its responses to paragraphs 1 through 132.

134.  The City denies that it is in breach of either the Amended and Restated
Agreement to Enter or the Retail/Parking Lease and further denies that Flagstone has an
enforceable claim against the City for breach of either the Amended and Restated Agreement to
Enter or the Retail/Parking Lease as alleged in paragraph 134. The City further states that the
validity and enforceability of the Amended and Restated Agreement to Enter and the
Retail/Parking Lease have been challenged in Liebman v. City of Miami and that the court in that
case has not yet decided the issue.

135.  The City denies paragraph 135.

136.  The City denies paragraph 136.

137. The Default Resolution, the Notice of Default, and the Amended and Restated
Agreement to Enter speak for themselves. To the extent inconsistent therewith, paragraph 137 is
denied.

138. The Default Resolution, the Notice of Default, and the Amended and Restated
Agreement to Enter speak for themselves. To the extent inconsistent therewith, paragraph 138 is
denied.

139.  The City is without knowledge of what Flagstone anticipates as alleged in
paragraph 139 and therefore denies same and demands strict proof thereof. The City denies the
remaining allegations of paragraph 139.

140. The City denies paragraph 140.
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141.  The City denies paragraph 141.
142.  The City denies paragraph 142 and denies that Flagstone is entitled to any relief.
143.  The City denies paragraph 143 and denies that Flagstone is entitled to any relief.

144, The City denies paragraph 144 and denies that Flagstone is entitled to any relief.

COUNT 11
BREACH OF CONTRACT
Amended Agreement to Enter & Retail/Parking Lease

145.  The City restates and realleges its responses to paragraphs 1 through 132.

146. The City denies that it is in breach of either the Amended and Restated
Agreement to Enter or the Retail/Parking Lease and further denies that Flagstone has an
enforceable claim against the City for breach of either the Amended and Restated Agreement to
Enter or the Retail/Parking Lease as alleged in paragraph 146. The City further states that the
validity and enforceability of the Amended and Restated Agreement to Enter and the
Retail/Parking Lease have been challenged in Liebman v. City of Miami and that the court in that
case has not yet decided the issue.

147.  The City denies paragraph 147.

148. The Amended and Restated Agreement to Enter speaks for itself. To the extent
inconsistent therewith, paragraph 148 is denied.

149. The Amended and Restated Agreement to Enter speaks for itself. To the extent
inconsistent therewith, paragraph 149 is denied.

150. The Amended and Restated Agreement to Enter speaks for itself. To the extent
inconsistent therewith, paragraph 150 is denied.

151.  The City denies paragraph 151.

152.  The City denies paragraph 152.
16



153.  The City denies paragraph 153.

154.  The City denies paragraph 154.

155. The City denies paragraph 155.

156.  The City denies paragraph 156.

157.  The City denies paragraph 157.

158.  The City denies paragraph 158.

159.  The City denies paragraph 159.

160.  The City denies paragraph 160 and denies that Flagstone is entitled to any relief.

COUNT 111
DECLARATORY JUDGMENT
Amended Agreement to Enter & Retail/Parking Lease

161.  The City restates and realleges its responses to paragraphs 1 through 132.

162.  The City denies paragraph 162.

163. The Amended and Restated Agreement to Enter speaks for itself. To the extent
inconsistent therewith, paragraph 163 is denied.

164. The Amended and Restated Agreement to Enter speaks for itself. To the extent
inconsistent therewith, paragraph 164 is denied.

165. The Amended and Restated Agreement to Enter speaks for itself. To the extent
inconsistent therewith, paragraph 165 is denied.

166. The Amended and Restated Agreement to Enter speaks for itself. To the extent
inconsistent therewith, paragraph 166 is denied.

167. The Amended and Restated Agreement to Enter speaks for itself. To the extent

inconsistent therewith, paragraph 167 is denied.
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168. The Amended and Restated Agreement to Enter speaks for itself. To the extent
inconsistent therewith, paragraph 168 is denied.

169. The City admits that Flagstone did not obtain an Initial Construction Loan with
respect to both the Marina Lease and the Retail Parking Lease. The remaining allegations of
paragraph 169 are denied.

170.  The City denies paragraph 170.

171.  The City admits that Flagstone provided an affidavit to the City executed May 27,
2014. The affidavit speaks for itself. To the extent inconsistent therewith, paragraph 171 is
denied. The City further denies that Flagstone and its affiliates funded or intended to fund the
complete development and construction of the Marina Component.

172.  The City denies paragraph 172. The City further states that Flagstone made
material misrepresentations to City staff pertaining to Flagstone’s satisfaction of the conditions
precedent to the Marina Lease.

173.  The City admits that the City Manager executed the Marina Lease, but denies the
remaining allegations of paragraph 173. The City further states that Flagstone made material
misrepresentations to City staff pertaining to Flagstone’s satisfaction of the conditions precedent
to the Marina Lease.

174.  The City admits that Flagstone provided an affidavit to the City executed August
30, 2016. The affidavit speaks for itself. To the extent inconsistent therewith, paragraph 174 is
denied. The City further denies that Flagstone and its affiliates funded or intended to fund the
complete development and construction of the Retail/Parking Component.

175.  The City admits that Flagstone provided an affidavit to the City executed August

30, 2016. The affidavit speaks for itself. To the extent inconsistent therewith, paragraph 175 is
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denied. The City is without knowledge of the substance of the aftidavit as alleged in paragraph
175 and therefore denies same and demands strict proof thereof.

176. The City admits that the City Manager executed the Retail/Parking Lease, but
denies the remaining allegations of paragraph 176. The City further states that Flagstone made
material misrepresentations to City staff pertaining to Flagstone’s satisfaction of the conditions
precedent to the Retail/Parking Lease.

177.  The City denies paragraph 177.

178.  The City denies paragraph 178.

179. The City admits that the City Manager executed the Retail/Parking Lease; the
Interim Director, Division of Risk Management, approved as to insurance requirements; the City
Attorney approved as to form and correctness; and the City Clerk attested, but denies the
remaining allegations of paragraph 179. The City further states that Flagstone made material
misrepresentations to City staff pertaining to Flagstone’s satisfaction of the conditions precedent
to the Retail/Parking Lease.

180. The City denies paragraph 180.

181. The City denies paragraph 181.

182.  The City denies paragraph 182.

183.  The City denies paragraph 183.

184.  The City denies paragraph 184.

185.  The City denies paragraph 185.

186. The City admits that the City Commission passed Resolution R-17-0263; and that

the City Manager issued the Notice of Default, dated June 7, 2017, and the Letter to Vacate,
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dated June 19, 2017. The resolution, the notice and the letter speak for themselves. To the
extent inconsistent therewith, paragraph 186 is denied.

187.  The City admits that there is a dispute between the City and Flagstone, but denies
that Flagstone is entitled to any relief as alleged in paragraph 187.

188.  The City admits that there is a dispute between the City and Flagstone, but denies
that Flagstone is entitled to any relief as alleged in paragraph 188.

189.  The City admits that there is a dispute between the City and Flagstone, but denies
that Flagstone is entitled to any relief as alleged in paragraph 189.

190. The City admits that there is a dispute between the City and Flagstone, but denies
that Flagstone is entitled to any relief as alleged in paragraph 190.

191. The City is without knowledge of the allegations in paragraph 191 and therefore
denies same and demands strict proof thereof.

COUNT IV
DECLARATORY JUDGMENT
Amended Agreement to Enter & Retail/Parking Lease

192.  The City restates and realleges its responses to paragraphs 1 through 132.

193. The Retail/Parking Lease and Composite Attachment 3 to the Retail/Parking
Lease speak for themselves. To the extent inconsistent therewith, paragraph 193 is denied. The
City further states that Flagstone made material misrepresentations to City staff pertaining to the
deadlines set forth in Composite Attachment 3 to the Retail/Parking Lease.

194, The Retail/Parking Lease and Composite Attachment 3 to the Retail/Parking
Lease speak for themselves. To the extent inconsistent therewith, paragraph 194 is denied.

195. The Amended and Restated Agreement to Enter speaks for itself. To the extent

inconsistent therewith, paragraph 195 is denied.
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196. Composite Attachment 3 to the Retail/Parking Lease speaks for itself. To the
extent inconsistent therewith, paragraph 196 is denied. The City further states that Flagstone
made material misrepresentations to City staff pertaining to the deadlines set forth in Composite
Attachment 3 to the Retail/Parking Lease.

197. Composite Attachment 3 to the Retail/Parking Lease speaks for itself. To the
extent inconsistent therewith, paragraph 197 is denied. The City further states that Flagstone
made material misrepresentations to City staff pertaining to the deadlines set forth in Composite
Attachment 3 to the Retail/Parking Lease.

198. The City admits that Flagstone has paid certain amounts in rent to the City, but
denies the remaining allegations of paragraph 198.

199.  The City denies paragraph 199.

200. The City denies paragraph 200. The City further denies that Flagstone obtained a
phased foundation permit for the Retail/Parking Component.

201. The City denies paragraph 201. The City further denies that Flagstone obtained a
phased foundation permit for the Retail/Parking Component.

202. The City denies paragraph 202.

203. The City denies paragraph 203. The City further denies that Flagstone obtained a
phased foundation permit for the Retail/Parking Component.

204. The City denies paragraph 204.

205. The City admits that the City Commission passed Resolution R-17-0263; and that
the City Manager issued the Notice of Default, dated June 7, 2017, and the Letter to Vacate,
dated June 19, 2017. The resolution, the notice and the letter speak for themselves. To the

extent inconsistent therewith, paragraph 205 is denied.
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206. The City admits that there is a dispute between the City and Flagstone, but denies
that Flagstone is entitled to any relief as alleged in paragraph 206.

207. The City admits that there is a dispute between the City and Flagstone, but denies
that Flagstone is entitled to any relief as alleged in paragraph 207.

208. The City admits that there is a dispute between the City and Flagstone, but denies
that Flagstone is entitled to any relief as alleged in paragraph 208.

209. The City admits that there is a dispute between the City and Flagstone, but denies
that Flagstone is entitled to any relief as alleged in paragraph 209.

210. The City is without knowledge of the allegations in paragraph 210 and therefore
denies same and demands strict proof thereof.

COUNT V
INJUNCTION
Marina Component

211. The City restates and realleges its responses to paragraphs 1 through 132.

212. The City denies paragraph 212.

213. The City admits paragraph 213.

214. The City denies paragraph 214.

215. The City denies paragraph 215.

216. The City denies paragraph 216 and denies that Flagstone is entitled to any relief.

217. The City denies paragraph 217 and denies that Flagstone is entitled to any relief.

218. The City denies that its non-issuance of a final certificate of occupancy is

improper, but admits that it is in the public interest as alleged in paragraph 218.
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COUNT VI
INJUNCTION
Marina Lease

219. The City restates and realleges its responses to paragraphs 1 through 132.

220. The City denies that it is in breach of the Marina Lease and further denies that
Flagstone has an enforceable claim against the City for breach of the Marina Lease as alleged in
paragraph 220. The City further states that the validity and enforceability of the Marina Lease
have been challenged in Liebman v. City of Miami and that the court in that case has not yet
decided the issue.

221. The City admits that the City Commission passed Resolution No. 17-0263; and
that the City Manager issued the Notice of Default, dated June 7, 2017, and the Letter to Vacate,
dated June 19, 2017. The resolution, the notice and the letter speak for themselves. To the
extent inconsistent therewith, paragraph 221 is denied.

222.  The City denies paragraph 222.

223. The City denies paragraph 223 and denies that Flagstone is entitled to any relief.

224.  The City denies paragraph 224 and denies that Flagstone is entitled to any relief.

COUNT VII
BREACH OF CONTRACT
Compliance Agreement

225. The City restates and realleges its responses to paragraphs 1 through 132.

226. The City denies that it is in breach of the Compliance Agreement and further
denies that Flagstone has an enforceable claim against the City for breach of the Compliance
Agreement as alleged in paragraph 226. The City further states that the wvalidity and

enforceability of the Agreements have been challenged in Liebman v. City of Miami and that the

court in that case has not yet decided that issue.
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227.

The Compliance Agreement speaks for itself. To the extent inconsistent

therewith, paragraph 227 is denied.

228.

The Compliance Agreement speaks for itself. To the extent inconsistent

therewith, paragraph 228 is denied.

229.

The Compliance Agreement speaks for itself. To the extent inconsistent

therewith, paragraph 229 is denied.

230.

The Second Partial Modification speaks for itself. To the extent inconsistent

therewith, paragraph 230 is denied.

231.  The City denies paragraph 231.

232.  The Agreements speak for themselves. To the extent inconsistent therewith,
paragraph 232 is denied.

233.  The City denies paragraph 233.

234.  The City denies paragraph 234.

235. The City denies paragraph 235.

236. The Agreements speak for themselves. To the extent inconsistent therewith,
paragraph 236 is denied..

237. The City denies paragraph 237.

238.  The City denies paragraph 238.

239.  The City denies paragraph 239 and denies that Flagstone is entitled to any relief.

COUNT V1l
BREACH OF CONTRACT
Second Modification Agreement
240. The City restates and realleges its responses to paragraphs 1 through 132.
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241. The City denies that it is in breach of the Second Partial Modification and further
denies that Flagstone has an enforceable claim against the City for breach of the Second Partial
Modification as alleged in paragraph 241. The City further states that the wvalidity and
enforceability of the Agreements have been challenged in Liebman v. City of Miami and that the
court in that case has not yet decided that issue.

242, The Second Partial Modification speaks for itself. To the extent inconsistent
therewith, paragraph 242 is denied.

243, The Second Partial Modification speaks for itself. To the extent inconsistent
therewith, paragraph 243 is denied.

244. The Compliance Agreement speaks for itself. To the extent inconsistent
therewith, paragraph 244 is denied.

245. The City denies paragraph 245.

246. The Second Partial Modification speaks for itself. To the extent inconsistent
therewith, paragraph 246 is denied.

247. The Second Partial Modification speaks for itself. To the extent inconsistent
therewith, paragraph 247 is denied.

248.  The City denies paragraph 248.

249.  The City denies paragraph 249.

250. The City denies paragraph 250.

251.  The City is without knowledge of the time and resources expended by Flagstone
as alleged in paragraph 251 and therefore denies same and demands strict proof thereof.

252.  The City denies paragraph 252 and denies that Flagstone is entitled to any relief.
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253. The City denies that Flagstone is entitled to trial by jury and has moved to strike
Flagstone’s demand.

254. The City denies all allegations not expressly admitted herein.

255. The City denies that Flagstone is entitled to any of the relief demanded in its

“Wherefore Clauses.”

DEFENSES AND AFFIRMATIVE DEFENSES

The City hereby asserts the following defenses and affirmative defenses and incorporates
the facts alleged in its Counterclaims in support thereof.

First Affirmative Defense

Flagstone’s claims are barred, in whole or in part, by the doctrines of in pari delecto,
unclean hands, fraud and estoppel. First, Flagstone failed to satisfy the financial conditions
precedent to the Marina Lease and the Retail/Parking Lease as required by the Amended and
Restated Agreement to Enter. Instead, to induce the City to enter into the Leases, Flagstone gave
the City affidavits representing that Flagstone would self-finance the Marina Component and the
Retail/Parking Component, despite the fact that Flagstone lacked the ability and present intent to
do so. The City relied to its detriment on Flagstone’s misrepresentations , and was prejudiced
thereby.

Second, Flagstone did not timely “Start Construction” of the Retail/Parking Component
as required by the Amended and Restated Agreement to Enter and the Retail/Parking Lease. To
induce the City to believe that Flagstone timely commenced construction of the Retail/Parking
Component, Flagstone submitted plans to the City for a phased foundation permit labeled:
“Island Gardens Retail & Parking Component Foundation Permit. However, the phased

foundation permit was not for the Retail/Parking Component; it was for construction of the

26



harbor master and fish market facility which comprises a required part of the Marina
Component. The City relied on Flagstone’s misrepresentation and was prejudiced thereby.

Third, Flagstone did not timely “Complete Construction” of the Marina Component as
required by the Amended and Restated Agreement to Enter and the Marina Lease. Flagstone
caused the City to issue a temporary certificate of occupancy (“TCO”) for the Marina
Component despite the fact that Flagstone had not yet begun, much less completed, construction
of the harbor master and fish market facility which comprises a required part of the Marina
Component and did not have a bathroom facility on the Project property. Instead, Flagstone
submitted plans to the City for the Marina which showed a “Marina Ops Center” (with
plumbing) located on a temporary easement granted to Flagstone for other purposes. The City
relied on Flagstone’s misrepresentation and was prejudiced thereby.

Second Affirmative Defense

Flagstone’s claims are barred, in whole or in part, by the doctrine of waiver. First,
Flagstone failed to provide written notice to the City of the City’s alleged defaults as required by
Article 11 of the Amended and Restated Agreement to Enter and Article 25 of the Marina Lease
and the Retail/Parking Lease. Second, Flagstone expressly “waive[d] its defenses as to failure to
begin construction against the City” pursuant to the Section VI of Composite Attachment 3 of
the Amended and Restated Agreement to Enter.

Third Affirmative Defense

Flagstone’s claims are barred, in whole or in part, because it did not satisfy all conditions

precedent to entry into the Retail/Parking Lease and the Marina Lease, including but not limited

to the financial conditions precedent.
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Fourth Affirmative Defense
Flagstone’s claims are barred, in whole or in part, because it did not timely “Start
Construction” of the Retail/Parking Component as required by the Amended and Restated
Agreement to Enter and Retail/Parking Lease.
Fifth Affirmative Defense
Flagstone’s claims are barred, in whole or in part, because it did not timely “Complete
Construction” of the Marina Component as required by the Amended and Restated Agreement to
Enter and Marina Lease.
Sixth Affirmative Defense
Flagstone’s claims are barred to the extent the City Manager’s execution of the Marina
Lease and/or the Retail/Parking Lease was ultra vires.
Seventh Affirmative Defense
Flagstone’s damages claims are barred in whole or part to the extent that Flagstone failed
to mitigate its damages.
Eighth Affirmative Defense
Flagstone’s damages claims are barred in whole or part by the limitation of liability
provisions in the Amended and Restated Agreement to Enter and/or the Marina and
Retail/Parking Leases.
Ninth Affirmative Defense
Flagstone’s damages claims are barred in whole or part by the doctrine of sovereign

immunity.
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Reservation of Right to Assert Additional Affirmative Defenses
The City reserves the right to amend its defenses and affirmative defenses or add further
affirmative defenses as additional facts and information become known.'
WHEREFORE, the City denies that Flagstone is entitled to the relief sought against the
City and prays for judgment in favor of the City, denying Flagstone the declarations, injunctive
relief and damages it seeks and awarding the City its reasonable attorneys’ fees and costs and

such other and further relief as the Court may deem appropriate.

COUNTERCLAIMS

Defendant/Counterclaim Plaintiff, the City of Miami (“City”), by and through
undersigned counsel, hereby sues Plaintiffs/Counterclaim Defendants, Flagstone Island Gardens
LLC and Flagstone Development Corporation (collectively, “Flagstone”), and states as follows:

PARTIES, JURISDICTION, AND VENUE

1. This is an action for declaratory relief.

2. This Court has jurisdiction over the subject matter of this case pursuant to Fla.
Stat. §86.011.

3. Defendant/Counterclaim Plaintiff, the City of Miami, is a municipal corporation
of the State of Florida.

4. Plaintift/Counterclaim Defendant, Flagstone Island Gardens LLC, is a Delaware
limited liability company authorized to do business in the State of Florida with its principal place

of business located in Miami-Dade County, Florida.

' The City further notes that the validity and enforceability of the Amended and Restated

Agreement to Enter, the Marina Lease and the Retail/Parking Lease have been challenged in
Liebman v. City of Miami and that the court in that case has not yet decided the issue. The City
reserves and does not waive its right to seek additional affirmative defenses pending disposition

of the Liebman case.
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5. Plaintift/Counterclaim Defendant, Flagstone Development Corp., is a Delaware
corporation authorized to do business in the State of Florida with its principal place of business
located in Miami-Dade County, Florida.

6. Venue is appropriate in this Court pursuant to Fla. Stat. § 47.011 because the
cause of actions arise in Miami-Dade County, Florida and Flagstone is located in Miami-Dade

County, Florida.

7. All conditions precedent to bringing this action have been performed or waived.
GENERAL ALLEGATIONS
8. The City owns certain real property consisting of approximately 10.8 acres of

upland property and 13.4 acres of adjacent submerged land in and about the northwest quadrant
of Watson Island, located in Miami-Dade County (the “Property”).

9. In February 2001, the City issued a Request for Proposal (“RFP”) for the
development of a mixed-use waterfront development at the Property to include a mega-yacht
marina and upland facilities (“Project”).

10.  Flagstone submitted a winning proposal in response to the RFP (the “Island
Gardens Proposal”). Flagstone proposed to develop and construct a mega-yacht marina, two
hotels, retail space, and a parking garage on the Property (the “Major Project Components™).

11. On November 6, 2001, the voters of the City of Miami voted in favor of the Island
Gardens Proposal and granted Flagstone the right to negotiate with the City the terms of an
agreement to develop and lease the Property.

12.  Flagstone and the City proceeded to negotiate the terms by which Flagstone

would develop and lease the Property.
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13. On December 12, 2002, by Resolution R-02-1304, the City Commission approved
the Agreement to Enter into a Ground Lease, which set forth terms and conditions for the
development of the Project and the execution of a form ground lease that was attached to the
agreement (“Agreement to Enter”).

14. In January 2003, the City and Flagstone entered into the Agreement to Enter.

15.  From the start, Flagstone encountered delays in obtaining financing and in
developing and constructing the Project. As a consequence, the Agreement to Enter was
amended multiple times to give Flagstone additional time to meet its deadlines.

16. By 2009 Flagstone still had not obtained financing, had not started construction,
and had not paid the City amounts it owed pursuant to the Agreement to Enter and amendments
thereto. The City Commission was prepared to declare Flagstone in default and to terminate the
Agreement to Enter. However, the City Commission gave Flagstone one last chance.

17. The City Commission gave Flagstone the option to develop and construct the
Property all at once or in phases and established deadlines for Flagstone to take possession and
construct each of the phases.

The Amended and Restated Agreement to Enter into Ground Lease
Dated as of February 1, 2010

18. On May 11, 2012, the City and Flagstone entered into the Amended and Restated
Agreement to Enter into Ground Lease Dated as of February 1, 2010 (“Amended and Restated
Agreement to Enter”), which had been approved by the City Commission pursuant to Resolution
R-10-0402. A copy of the Amended and Restated Agreement to Enter is attached hereto as
Exhibit A.

19. A construction schedule for Flagstone to start and complete construction of the

“Major Project Components” is attached to the Amended and Restated Agreement to Enter as
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“Composite Attachment 3.” The “Major Project Components” include the Marina Component,

the Retail/Parking Component, and the Hotel Components.

20.

Composite Attachment 3 provides that Flagstone must start and complete

construction of the Marina Component by September 1, 2013 and by February 28, 2015,

respectively. Further, it provides that Flagstone must start and complete construction of the

Retail/Parking Component by September 1, 2016 and August 31, 2019, respectively.

21.

Composite Attachment 3 defines start and complete construction as follows:

... “Commence(s) Construction” or “Start(s) Construction” shall mean that all
material plans and permits are approved and issued and the actual act of physical
construction has begun; and (b) “Completion Date” shall mean the date upon
which the earlier of the temporary certificate of occupancy (“TCO”) or a
certificate of occupancy (“CQO”), has been issued for the completion of
construction.

22. Section VI of Composite Attachment 3 to the Amended and Restated Agreement

to Enter further provides:

If the Marina Component does not Start Construction by 9/01/2013 or both the
Parking/Retail Components do not Start Construction by 9/01/2016, then
Flagstone’s rights to build any Components expires and ceases, the Agreement to
Enter is terminated, City retains all Prepaid Construction/Base Rent (as
consideration for the extension of time until 9/1/2013 for the Marina Component
and as consideration for the extension of time until 9/1/2016 for both the
Parking/Retail Components) and Flagstone must turn over to the City
immediately the applicable Ground Lease(s), Flagstone also agrees to waive its
defenses as to failure to begin construction against the City, immediately vacate
and turn over to the City for the City’s possession all of Flagstone’s rights and
interests in the Property and the easement areas, remove from such easement
areas and from the Property all of its property of whatever kind as required in
writing by the City Manager, and immediately (i) return or sign over, as
applicable, to the City all of Flagstone’s rights, directly or indirectly, in the
permits, plans, specifications, and all related government approvals, documents,
instruments, and agreements as necessary related to the Property, and (ii) deliver
to the City all of such permits, plans, specifications, and all related governmental
approvals, documents, instruments, and agreements which are in Flagstone’s
possession or in Flagstone’s control.
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Conditions Precedent for Entry into Ground Leases

23. The financial ability of Flagstone to develop and construct the Project was a
material condition for the City to enter into the ground leases with Flagstone for the Major
Project Components.

24, As a result, the Amended and Restated Agreement to Enter included several
financial conditions precedent that Flagstone had to satisfy prior to entry into the component
ground leases, as well as strict deadlines for entering into the leases. Specifically, Article 2.1.3
provides:

Before entering into any Ground Lease(s), whether all at once or on a component
by component basis, Flagstone must meet any and all conditions precedent, as
stated in this Agreement, for construction of the related Major Project
Component(s). The last day which can be the Lease Delivery Date for each
major Project Component shall be as follows: (a) for the Marina Component,
September 1, 2013, (B) for the Parking/Retail Components, September 1,
2016, (c¢) for any of the Hotel Components (if no option to extend the
commencement of construction is exercised), September 1, 2018, (d) for the Hotel
Components (if the first five-year option to extend the commencement of
construction is exercised), September 1, 2023, and (e) for the second Hotel
Component (if the second five-year option to extend the commencement of
construction is exercised), September 1, 2018; Construction of any Major Project
Component must commence for that Component at the earlier of ninety (90) days
after the applicable Lease Delivery Date and the construction commencement
dates set forth for each major Project Component in Composite Attachment 3.

(emphasis added).
25. In addition, Article 6.1.2 of the Amended and Restated Agreement to Enter
provides:

Closing of Construction Loan(s); Other. For each major Project Component,
Flagstone shall have closed its Initial Construction Loan(s) with an Approved
Initial Construction Lender (as defined in the Ground Lease), which financing
thereunder, together the amount of Initial Equity Requirement or more as
Flagstone may determine to invest into the same, applicable to the relevant Major
Project Component(s), shall be sufficient to complete the development and
construction (either all at once or on a component by component basis at
Flagstone’s option) of the applicable Major Project Component of the Project and
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to fund any shortfalls in operations that may exist prior to Project Stabilization for
such Major Project Component. For each Major Project Component Flagstone
shall provide the Chief Financial Officer with a copy of the closed Initial
Construction Loan documents as evidence of such closing.

26.  Further, Article 6.1.9 of the Amended and Restated Agreement to Enter provides:

Bonds/Letters of Credit. On either an all at once basis, or on a component by
component basis, depending upon Flagstone’s option in determining whether to
enter into one or more Ground Leases, Flagstone shall deliver and the City
Manager shall have received and approved in his or her good faith, reasonable
discretion a copy of the Payment and Performance Bond and/or Letters of Credit
(which shall have been issued at Flagstone’s sole cost and expense) in an amount
equal to 100% of the hard construction costs of the applicable Major Project
Component(s), which shall name City as the owner or dual oblige, as appropriate.
The forms of such Payment and Performance Bond and/or Letters of Credit and
the surety or institution issuing the same shall be subject to the prior written
approval of the City Manager, which shall not be unreasonably withheld
(provided that such surety or institution has a credit rating of A or higher with a
financial strength to be mutually acceptable to the parties). Any Payment and
Performance Bond may be enforced by City in accordance with its terms.

27. In addition, Flagstone was obligated to warrant to the City that it had the financial
ability to satisfy the financial conditions precedent. Article 12.1.2 of the Amended and Restated
Agreement to Enter provides:

Financial Resources and Evaluation of Project. At such time as Flagstone
enters in to the related Ground Lease(s) for each of the applicable Major Project
Component(s), Flagstone shall represent and warrant to the City that, to the best
of Flagstone's knowledge: (i) Flagstone has access to sufficient funds to satisfy
the Initial Equity Requirement regarding such Major Project Component; (i1) as of
the Lease Delivery Date, Flagstone will have closed upon an Initial Construction
Loan for the applicable Major Project Component(s); and (iii) the total of such
sums will be sufficient to carry out the development and construction of the
applicable Major Project Component(s) and to operate the applicable Major
Project Component(s) and comply with the terms and conditions of this
Agreement and the related Ground Lease(s). . . . Flagstone shall provide to the
City at least thirty (30) days in advance of the proposed Lease Delivery Date for
each Major Project Component such pro forma, budget, financial, and other
commercially reasonable written information necessary for the City's review and
to determine the pro rata amount of the Initial Equity Requirement for that Major
Project Component and to determine that such Initial Equity Requirement has in
fact been met for the particular Major Project Component. This section shall
survive any termination of this Agreement.
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28.  Flagstone failed to close any Initial Construction Loans prior to entering into
leases for the Marina Component and the Retail/Parking Component. Instead, to induce the City
to enter into those leases, Flagstone misrepresented to the City that it could and would self-
finance the construction of those components. However, Flagstone never intended to self-fund
either the Marina Component or the Retail/Parking Component and never had the financial
ability to do so.

The Marina Lease

29. On or about May 30, 2014, the City and Flagstone entered into the Marina
Component Amended and Restated Ground Lease (the “Marina Lease”) (attached hereto as
Exhibit B).

30. The Marina Lease includes Composite Attachment 3 from the Amended and
Restated Agreement to Enter with amendments to the deadlines to start and complete
construction. The date to start construction of the Marina Component was extended from
September 1, 2013 to June 2, 2014, and the date to complete construction was extended from
February 28, 2015 to December 1, 2015.

31.  Prior to entry of the Marina Lease, Flagstone had failed to close an Initial
Construction Loan.

32. To induce the City to enter into the Marina Lease, Flagstone assured the City that
Flagstone could and would self-fund the Marina Component. Specifically, Flagstone submitted
to the City an affidavit from Mehmet Bayraktar, the President of Flagstone Development Corp.,
executed on May 27, 2014, that stated:

There is no construction loan for the development and construction of the marina

component of the project which is the subject of the [Amended and Restated
Agreement to Enter into Ground Lease dates as of February 1, 2010] . . ..
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FIG [Flagstone Island Gardens, LLC] and its affiliates are funding the full and
complete development and construction of the Marina Component. FIG and its
affiliates have sufficient funds to fund the complete development and construction

of the Marina Component.

33.  However, Flagstone had no intention of self-funding the Marina Component when
it entered into the Marina Lease.

34.  Flagstone continued to try to secure financing after the Marina Lease was signed.

35. In 2015, Flagstone obtained a $22,668,000.00 loan from Demir Halk Bank
(Nederland) N.V. (“DHB Bank”). DHB Bank is not on the list of pre-approved lenders attached
to the Marina Lease.

36.  Flagstone gave DHB Bank a mortgage for the loan, which included a security
interest and lien on Flagstone’s leasehold estate created by the Marina Lease, the improvements
Flagstone makes to the leasehold estate, and the permits and other entitlements Flagstone obtains
for the property, among other interests.

37.  Flagstone’s lack of financing for the Marina Component has resulted in numerous
delays and in Flagstone’s failure to complete the Marina Component.

38. The City relied on the affidavit from Mr. Bayraktar in entering into the Marina
Lease. Had Flagstone disclosed at that time that it lacked the required financing and had no
intention or ability to self-fund the Marina Component, the City would not have entered into the

Marina Lease.

Construction of the Marina Component

39.  The Marina Component includes a marina and a fish market and dock master
facility. Specifically, the Marina Lease defines the Marina Component as follows:

Definition of Marina Component: The "Marina Component" shall be
constructed as and shall provide the necessary services as other marinas
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accommodating the quality and services of the proposed tenants of the mega-

yacht facility and may include among other things, fractional ownership provided

that the same can be structured as an Approved Time Share License in accordance

with State law requirements, the Marina Component must include (i) slips,

dockage, or other accommodations for (in addition to other marine vessels)

water taxis, as well as amphibious aircraft, seaplanes, and other air-sea

amphibious craft (so long as such amphibious aircraft, seaplanes, and other air-sea

amphibious craft are not brought or allowed upon the Upland Parcel of the

Property); and (i1) the 100-foot Setback improvements constructed within the 100-

foot Setback which shall include only and be limited to a fish market and dock

master facilities.

Marina Lease, Exhibit H (emphasis added)

40.  On October 2, 2015, the City issued a building permit (BD15-0008942-001-B001)
to Flagstone for the construction of slips and dockage on the submerged land portion of the
Property (the “Building Permit”).

41.  Because Flagstone did not have the funds to construct the entire Marina
Component, the plans Flagstone submitted to the Building Department did not include the fish
market and harbor master facility.

42.  Because the Marina Component requires an indoor structure for a fish market and
dock master facility, which Flagstone could not deliver, Flagstone included on its plans a pre-
existing structure identified as the “Marina Ops Center.”

43.  But the Marina Ops Center is not even located within Flagstone’s leasehold estate
granted by the Marina Lease or on any portion of the Property. The Marina Ops Center is
located on an entirely separate parcel on Watson Island. Flagstone had a temporary and
nonexclusive right to use that parcel for the construction of the Project and for a temporary
construction and sales office pursuant to a temporary easement the City granted to Flagstone.

However, the Marina Ops Center was by no means a substitute for the fish market and harbor

master facility required by the Marina Lease and the Amended and Restated Agreement to Enter.
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Flagstone Missed the Completion Date of the Marina Component

44. By letter dated October 28, 2015, Flagstone notified the City that it was claiming
extensions to the construction deadlines pursuant to Fla. Stat. § 252.363 (the “Permit Extension
Statute”) and the State of Florida Executive Order No. 15-173, which declared a state of
emergency due to the threat of Tropical Storm Erika. Flagstone extended the deadline to
complete construction of the Marina Component to September 7, 2016 from December 1, 2015,
the deadline to start construction of the Retail/Parking Component from September 1, 2016 to
April 30, 2017, and the deadline to complete construction of the Retail/Parking Component from
August 31, 2019 to April 30, 2020.

45. However, the Permit Extension Statute does not extend to contract deadlines.
Notwithstanding, Flagstone misrepresented to City staff that the Permit Extension Statute did
extend the deadlines to start and complete construction under the ground leases.

46.  Even using the extended deadline to complete construction of the Marina
Component, Flagstone did not meet the “Completion Date” for construction of the Marina
Component.

47. On January 7, 2016, Flagstone obtained a temporary certificate of occupancy
(“TCO”), which has been extended multiple times since then.

48.  However, neither the Building Permit nor the TCO pertain to the complete Marina
Component.

49.  Further, Flagstone was not legally entitled to a TCO. Flagstone’s building plans
for the slips and dockage showed an existing structure (the Marina Ops Center) with bathroom
facilities to which water and sewer were connected. However, this building was not on the

Property or the estate established by the Marina Lease, much less the Retail/Parking Lease.
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Flagstone used the Marina Ops Center, which was outside of the Property, to mislead City staff
into issuing building permits and a TCO.

Retail/Parking Lease

50. On or about August 31, 2016, the City and Flagstone entered into the
Retail/Parking Component Amended and Restated Ground Lease (the “Retail/Parking Lease™)
(attached hereto as Exhibit C).

51.  Prior to entry into the Retail/Parking Lease, Flagstone had failed to obtain an
Initial Construction Loan. Faced with a September 1, 2016 deadline to enter into the
Retail/Parking Lease, Flagstone provided the City with an affidavit from Mr. Bayraktar dated
August 30, 2016 that stated:

There is no construction loan for the development and construction of the

Retail/Parking component of the project which is the subject of the [Amended and

Restated Agreement to Enter into Ground Lease dates as of February 1, 2010]. . . .

FIG [Flagstone Island Gardens, LLC] and its affiliates are funding the full and

complete development and construction of the Retail/Parking Component. FIG

and its affiliates have sufficient funds to fund the complete development and

construction of the Retail/Parking Component.

52. However, at the time that Flagstone entered into the Retail/Parking Lease,
Flagstone did not have the ability or present intent to self-fund the Retail/Parking Component.
Since the Retail/Parking Lease was signed, Flagstone has continued to try to secure financing for
the Retail/Parking Component, notwithstanding its self-financing representation to the City.

53.  Flagstone’s lack of financing for the Retail/Parking Component has resulted in
numerous delays and in Flagstone’s failure to complete the Retail/Parking Component.

54. The City relied on the affidavit from Mr. Bayraktar in entering into the

Retail/Parking Lease. Had Flagstone disclosed at that time that it lacked the required financing
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and had no intention or ability to self-fund the Retail/Parking Component, the City would not
have entered into the Retail/Parking Lease.

Flagstone Has Not Commenced Construction of the Retail/Parking Component

55. To date, Flagstone has not submitted any building permits for the Retail/Parking
Component.

56. On September 1, 2016, the City issued a Class II phased foundation permit
(BD16-012274-001-B001) to Flagstone (the “First Phased Foundation Permit”). A copy of the
plans for the First Phased Foundation Permit are attached hereto as Exhibit D.

57.  Flagstone tried to mislead the City that the First Phased Foundation Permit was
for the Retail/Parking Component. The cover page for the plans Flagstone submitted for the
permit included a large title “Island Gardens Retail & Parking Component Foundation Permit.”
However, all of the sheets in the plans were for the fish market and harbor master facility, which
the Marina Lease defines as being part of the Marina Component.

58. The First Phased Foundation Permit expired on April 30, 2017 and was
automatically revoked on May 1, 2017.

59. On May 1, 2017, the City received an application from Flagstone for a new Class
IT phased foundation permit for the fish market and harbor master facility. The City issued the
permit (BD17-002874-001-B001) on May 4, 2017 (the “Second Phased Foundation Permit”).

60.  Again, Flagstone tried to mislead the City that the Second Phased Foundation
Permit was for the Retail/Parking Component. The cover page for the plans again included a
large title “Island Gardens Retail & Parking Component Foundation Permit.” However, all of

the sheets in the plans were for the fish market and harbor master facility.
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61. The Second Phased Foundation Permit expired on October 31, 2017 and was
automatically revoked on November 1, 2017.
62. To date, Flagstone has not obtained another phased foundation permit.

The Termination of Flagstone

63. At a duly noticed City Commission meeting on May 30, 2017, the City
Commission determined that Flagstone had failed to start construction of the Retail/Parking
Component. On May 30, 2017, the City Commission adopted Resolution R-17-0263 directing
the City Manager to notify Flagstone in writing of its “[f]ailure to commence or start
construction of the Retail/Parking components in the manner required pursuant to Attachment
37

64. By letter dated June 7, 2017, the City notified Flagstone that it was in breach of
the Amended and Restated Agreement to Enter for failing to start construction on the
Retail/Parking Component by April 30, 2017 (attached hereto as Exhibit E).

65. Subsequently, by letter dated June 19, 2017, the City demanded that Flagstone
vacate the Property (attached hereto as Exhibit F).

Flagstone’s Claim of Entitlement to Extensions

66. Since the Project began, Flagstone has been unable to meet the Project deadlines
and has sought numerous extensions. Flagstone has sought multiple extensions of entitlements,
permits, the TCO, and contract deadlines.

67. Although Flagstone alleges in this lawsuit that it previously commenced
construction of the Retail/Parking Component, it recently claimed entitlement to a further
extension of the “Start Construction” deadline for the Retail/Parking Component from April 30,

2017 to February 28, 2018, pursuant to the Permit Extension Statute and State of Florida
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Executive Orders 17-120 and 17-174, which declared a state of emergency due to wildfires in

certain Florida counties other than Miami-Dade County.

68.

The City has retained the undersigned counsel to represent it in this action and has

agreed to pay them reasonable attorneys’ fees for their services.

69.

70.

COUNT1I
DECLARATORY JUDGMENT

Failure to Start Construction of the Retail/Parking Component
The City restates and realleges paragraphs 1 through 68 as if fully stated herein.

Composite Attachment 3 of the Amended and Restated Agreement and the

Retail/Parking Lease defines start construction as follows:

Through this Exhibit A, (a) “Commence(s) Construction” or “Start(s)
Construction” shall mean that all material plans and permits are approved and
issued and the actual act of physical construction has begun; and (b)
“Completion Date” shall mean the date upon which the earlier of the temporary
certificate of occupancy (“TCO”) or a certificate of occupancy (“CO”), has been
issued for the completion of construction. (emphasis added).

71.  Composite Attachment 3 further provides:

If the Marina Component does not Start Construction by 9/01/2013 or both the
Parking/Retail Components do not Start Construction by 9/01/2016, then
Flagstone’s rights to build any Components expires and ceases, the Agreement to
Enter is terminated, City retains all Prepaid Construction/Base Rent (as
consideration for the extension of time until 9/1/2013 for the Marina Component
and as consideration for the extension of time until 9/1/2016 for both the
Parking/Retail Components) and Flagstone must turn over to the City
immediately the applicable Ground Lease(s), Flagstone also agrees to waive its
defenses as to failure to begin construction against the City, immediately vacate
and turn over to the City for the City’s possession all of Flagstone’s rights and
interests in the Property and the easement areas, remove from such easement
areas and from the Property all of its property of whatever kind as required in
writing by the City Manager, and immediately (i) return or sign over, as
applicable, to the City all of Flagstone’s rights, directly or indirectly, in the
permits, plans, specifications, and all related government approvals, documents,
instruments, and agreements as necessary related to the Property, and (ii) deliver
to the City all of such permits, plans, specifications, and all related governmental
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approvals, documents, instruments, and agreements which are in Flagstone’s

possession or in Flagstone’s control.

72.  According to the Retail/Parking Lease, the deadline to start construction of the
Retail/Parking Component was April 30, 2017.

73.  Flagstone contends that it timely started construction of the Retail/Parking
Component.

74. The City contends that Flagstone did not timely start construction of the
Retail/Parking Component.

75.  Flagstone has not obtained a single building permit for the Retail/Parking
Component. Although Flagstone has obtained certain permits for the relocation of utilities, these
permits do not constitute “all material plans and permits” for the Retail/Parking Component. In
addition, relocation of utilities is not a part of the Retail/Parking Component.

76.  Further, Flagstone has not begun “the actual act of physical construction.”
Although Flagstone may have moved some dirt in connection with the relocation of utilities, it
has not performed a single “act of physical construction” to build either the Retail Component or
the Parking Component.

77. An actual, justiciable controversy has arisen between Flagstone and the City,
warranting the entry of declaratory judgment by this Court.

78. The City is in doubt as to its rights, status, obligations, powers and privileges
under the Amended and Restated Agreement to Enter and the Retail/Parking Lease.

79. There is a bona fide, actual, present, and practical need for the Court to issue a
declaration as to the interpretation and enforceability of the Amended and Restated Agreement to

Enter and the Retail/Parking Lease and the rights of the parties thereunder.
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80.

The rights, status, obligations, powers, and privileges of the City under the

Amended and Restated Agreement to Enter and the Retail/Parking Lease are dependent upon the

Court’s adjudication of the present controversy.

WHEREFORE, the City respectfully requests this Court to enter judgment in its favor

declaring that:

(a)

(b)
(©)

(d)

(e)

®

(g

(h)

Flagstone had not started construction of the Retail/Parking Component by the
contractual deadline;

Flagstone’s right to build any Components has expired and ceased,;

The Amended and Restated Agreement to Enter, the Retail/Parking Lease, and the
Marina Lease are terminated;

Flagstone has waived all defenses to its failure to start construction of the
Retail/Parking Component by the contractual deadline;

The City has the right to possession of the Property;

Flagstone must vacate the Property and the easement areas;

Flagstone must remove all personal property from the Property and the easement
areas;

Flagstone must assign and deliver to the City all of its rights to all permits, plans,
specifications, and all related government approvals, documents, instruments, and

agreements related to the Property; and

awarding the City its reasonable attorneys’ fees and costs and such other, further, and

supplemental relief as the Court deems proper.
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81.

82.

COUNT II
DECLARATORY JUDGMENT

Failure to Complete Construction of the Marina Component
The City restates and realleges paragraphs 1 through 68 as if fully stated herein.

Composite Attachment 3 of the Amended and Restated Agreement and the

Marina Lease defines completion of construction as follows:

Through this Exhibit A, (a) “Commence(s) Construction” or “Start(s)
Construction” shall mean that all material plans and permits are approved and
issued and the actual act of physical construction has begun; and (b) “Completion
Date” shall mean the date upon which the earlier of the temporary certificate
of occupancy (“TCO”) or a certificate of occupancy (“CO”), has been issued
for the completion of construction. (emphasis added).

83.  Composite Attachment 3 further provides:

If the Marina Component does not Start Construction by 9/01/2013 or both the
Parking/Retail Components do not Start Construction by 9/01/2016, then
Flagstone’s rights to build any Components expires and ceases, the Agreement to
Enter is terminated, City retains all Prepaid Construction/Base Rent (as
consideration for the extension of time until 9/1/2013 for the Marina Component
and as consideration for the extension of time until 9/1/2016 for both the
Parking/Retail Components) and Flagstone must turn over to the City
immediately the applicable Ground Lease(s), Flagstone also agrees to waive its
defenses as to failure to begin construction against the City, immediately vacate
and turn over to the City for the City’s possession all of Flagstone’s rights and
interests in the Property and the easement areas, remove from such easement
areas and from the Property all of its property of whatever kind as required in
writing by the City Manager, and immediately (i) return or sign over, as
applicable, to the City all of Flagstone’s rights, directly or indirectly, in the
permits, plans, specifications, and all related government approvals, documents,
instruments, and agreements as necessary related to the Property, and (ii) deliver
to the City all of such permits, plans, specifications, and all related governmental
approvals, documents, instruments, and agreements which are in Flagstone’s
possession or in Flagstone’s control.

84.

According to the Marina Lease, the deadline to complete construction of the

Marina Component was December 1, 2015. According to the Retail/Parking Lease, the deadline

to complete construction of the Marina Component was September 7, 2016.
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85.  Flagstone contends that it timely completed construction of the Marina
Component.

86. The City contends that Flagstone did not timely complete construction of the
Marina Component.

87. An actual, justiciable controversy has arisen between Flagstone and the City,
warranting the entry of declaratory judgment by this Court.

88. The City is in doubt as to its rights, status, obligations, powers and privileges
under the Amended and Restated Agreement to Enter and the Marina Lease.

89. There is a bona fide, actual, present, and practical need for the Court to issue a
declaration as to the interpretation and enforceability of the Amended and Restated Agreement to
Enter and the Marina Lease and the rights of the parties thereunder.

90. The rights, status, obligations, powers, and privileges of the City under the
Amended Agreement to Enter and the Marina Lease are dependent upon the Court’s adjudication
of the present controversy.

WHEREFORE, the City respectfully requests this Court to enter judgment in its favor
declaring that:

(a) Flagstone did not complete construction of the Marina Component by the

contractual deadline;

(b) Flagstone’s right to build any Components has expired and ceased,;

(©) The Amended and Restated Agreement to Enter, the Retail/Parking Lease, and the

Marina Lease are terminated;
(d)  Flagstone has waived all defenses to its failure to complete construction of the

Marina Component by the contractual deadline;
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(e) The City has the right to possession of the Property;

(f) Flagstone must vacate the Property and the easement areas;

(g)  Flagstone must remove all personal property from the Property and the easement
areas;

(h) Flagstone must assign and deliver to the City all of its rights to all permits, plans,
specifications, and all related government approvals, documents, instruments, and
agreements related to the Property; and

awarding the City its reasonable attorneys’ fees and costs and such other, further, and
supplemental relief as the Court deems proper.
COUNT 111
DECLARATORY JUDGMENT
Failure to Satisfy Conditions Precedent - Marina Lease

91. The City restates and realleges paragraphs 1 through 68 as if fully stated herein.

92.  Flagstone was required to meet all conditions precedent in Article 6 of the
Amended and Restated Agreement to Enter prior to entry of the Marina Lease and the
Retail/Parking Lease.

93. The conditions precedent are mandatory terms and can only be waived through an

express written waiver by the City Manager.

94.  Flagstone contends that it satisfied all conditions precedent for entry into the

Marina Lease.

95. The City contends that Flagstone failed to satisfy all conditions precedent for the

entry into the Marina Lease.

96. Article 6.1.2 of the Amended and Restated Agreement to Enter provides:
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Closing of Construction Loan(s); Other. For each major Project Component,
Flagstone shall have closed its Initial Construction Loan(s) with an Approved
Initial Construction Lender (as defined in the Ground Lease), which financing
thereunder, together the amount of Initial Equity Requirement or more as
Flagstone may determine to invest into the same, applicable to the relevant Major
Project Component(s), shall be sufficient to complete the development and
construction (either all at once or on a component by component basis at
Flagstone’s option) of the applicable Major Project Component of the Project and
to fund any shortfalls in operations that may exist prior to Project Stabilization for
such Major Project Component. For each Major Project Component Flagstone
shall provide the Chief Financial Officer with a copy of the closed Initial
Construction Loan documents as evidence of such closing.

97.  Prior to entering into the Marina Lease, Flagstone had failed to obtain financing.
As a result, Flagstone failed to submit evidence of an Initial Construction Loan, as required by
Article 6.1.2 of the Amended and Restated Agreement to Enter.

98. Confronted with the deadline to enter into Marina Lease, Flagstone submitted an
affidavit that it would self-fund the Marina Component.

99.  Prior to entering into the Marina Lease, Flagstone misled City staff regarding its
ability to satisfy the financial conditions precedent. Flagstone lacked the funds to self-fund the
Marina Component and lacked the present intent to self-fund the Marina Component at the time
that it entered into the Marina Lease.

100.  Subsequent to the entry of the Marina Lease, Flagstone obtained a $22,668,000.00
loan from a bank not on the list of pre-approved lenders attached to the Marina Lease.

101.  Further, upon information and belief, Flagstone has been searching for additional
financing to complete the Marina Component.

102.  Article 6.1.9 of the Amended and Restated Agreement to Enter provides:

Bonds/Letters of Credit. On either an all at once basis, or on a component by

component basis, depending upon Flagstone’s option in determining whether to

enter into one or more Ground Leases, Flagstone shall deliver and the City

Manager shall have received and approved in his or her good faith, reasonable
discretion a copy of the Payment and Performance Bond and/or Letters of Credit
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(which shall have been issued at Flagstone’s sole cost and expense) in an amount
equal to 100% of the hard construction costs of the applicable Major Project
Component(s), which shall name City as the owner or dual oblige, as appropriate.
The forms of such Payment and Performance Bond and/or Letters of Credit and
the surety or institution issuing the same shall be subject to the prior written
approval of the City Manager, which shall not be unreasonably withheld
(provided that such surety or institution has a credit rating of A or higher with a
financial strength to be mutually acceptable to the parties). Any Payment and
Performance Bond may be enforced by City in accordance with its terms.

103.  Flagstone failed to submit evidence of a bond or letter of credit to the City prior to
entering into the Marina Lease, as required by Article 6.1.9 of the Amended and Restated
Agreement to Enter.

104.  Article 6.1.3 of the Amended and Restated Agreement to Enter provides:

Project Approvals

(a) The Partial Modification of Restrictions, MUSP Approval, NOPC Approval
and foundation permits for each applicable Major Project Component(s) (the
“Foundation Permits”) shall have been issued by the applicable Government
Authorities for the development and construction of the applicable Major Project
Component(s) (collectively, the “Project Approvals”). The Project Approvals
shall not be deemed to have been issued unless and until any and all appeals
periods as provided by law shall have, expired without an appeal, objection or
challenge having been filed, or, if filed, when such objection, challenge or appeal
has been dismissed or resolved finally and conclusively to the satisfaction of the
City Manager in his or her reasonable judgment.

105.  Prior to entering into the Marina Lease, Flagstone had not obtained foundation
permits for the fish market and harbor master facility of the Marina Component.

106. An actual, justiciable controversy has arisen between Flagstone and the City,
warranting the entry of declaratory judgment by this Court.

107. The City is in doubt as to its rights, status, obligations, powers and privileges

under the Amended and Restated Agreement to Enter and the Marina Lease.
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108. There is a bona fide, actual, present, and practical need for the Court to issue a
declaration as to the interpretation and enforceability of the Amended and Restated Agreement to
Enter and the Marina Lease and the rights of the parties thereunder.

109. The rights, status, obligations, powers, and privileges of the City under the
Amended Agreement to Enter and the Marina Lease are dependent upon the Court’s adjudication
of the present controversy.

WHEREFORE, the City respectfully requests this Court to enter judgment in its favor
declaring that:

(a) Flagstone misrepresented to the City that it had satisfied conditions precedent to

the entry of the Marina Lease.

(b) Flagstone failed to satisfy conditions precedent to the entry of the Marina Lease.

(©) Flagstone fraudulently induced the City to enter into the Marina Lease.

(d) The Marina Lease is invalid and unenforceable

(e) The City has the right to possession of the Property.

® Flagstone must vacate the Property.

(2) Flagstone must remove all personal property from the Property and the easement
areas;

(h) Flagstone must assign and deliver to the City all of its rights to all permits, plans,
specifications, and all related government approvals, documents, instruments, and
agreements related to the Property; and

awarding the City its reasonable attorneys’ fees and costs and such other, further, and

supplemental relief as the Court deems proper.
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COUNT IV
DECLARATORY JUDGMENT

Failure to Satisfy Conditions Precedent - Retail/Parking Lease

110. The City restates and realleges paragraphs 1 through 68 as if fully stated herein.

111. Flagstone was required to meet all conditions precedent in Article 6 of the
Amended and Restated Agreement to Enter prior to entry of the Retail/Parking Lease.

112.  The conditions precedent are mandatory terms and can only be waived through an
express written waiver by the City Manager.

113. Flagstone contends that it satisfied all conditions precedent for entry into the
Retail/Parking Lease.

114. The City contends that Flagstone failed to satisfy all conditions precedent for the
entry into the Retail/Parking Lease.

115. Article 6.1.2 of the Amended and Restated Agreement to Enter provides:

Closing of Construction Loan(s); Other. For each major Project Component,

Flagstone shall have closed its Initial Construction Loan(s) with an Approved

Initial Construction Lender (as defined in the Ground Lease), which financing

thereunder, together the amount of Initial Equity Requirement or more as

Flagstone may determine to invest into the same, applicable to the relevant Major

Project Component(s), shall be sufficient to complete the development and

construction (either all at once or on a component by component basis at

Flagstone’s option) of the applicable Major Project Component of the Project and

to fund any shortfalls in operations that may exist prior to Project Stabilization for

such Major Project Component. For each Major Project Component Flagstone

shall provide the Chief Financial Officer with a copy of the closed Initial
Construction Loan documents as evidence of such closing.

116. Prior to entering into the Retail/Parking Lease, Flagstone had failed to obtain
financing. As a result, Flagstone failed to submit evidence of an Initial Construction Loan, as

required by Article 6.1.2 of the Amended and Restated Agreement to Enter.
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117. Confronted with the deadline to enter into the Retail/Parking Lease, Flagstone
submitted an affidavit that it would self-fund the Retail/Parking Component.

118.  Flagstone misled City staff regarding its ability to satisfy the financial conditions
precedent. Flagstone lacked the funds to self-fund the Retail/Parking Component and had no
present intent to self-fund the Retail/Parking Component at the time that it entered into that lease.
In fact, Flagstone searched for and has continued to search for financing for the Retail/Parking
Component for years.

119. Article 6.1.9 of the Amended and Restated Agreement to Enter provides:

Bonds/Letters of Credit. On either an all at once basis, or on a component by
component basis, depending upon Flagstone’s option in determining whether to
enter into one or more Ground Leases, Flagstone shall deliver and the City
Manager shall have received and approved in his or her good faith, reasonable
discretion a copy of the Payment and Performance Bond and/or Letters of Credit
(which shall have been issued at Flagstone’s sole cost and expense) in an amount
equal to 100% of the hard construction costs of the applicable Major Project
Component(s), which shall name City as the owner or dual oblige, as appropriate.
The forms of such Payment and Performance Bond and/or Letters of Credit and
the surety or institution issuing the same shall be subject to the prior written
approval of the City Manager, which shall not be unreasonably withheld
(provided that such surety or institution has a credit rating of A or higher with a
financial strength to be mutually acceptable to the parties). Any Payment and
Performance Bond may be enforced by City in accordance with its terms.

120.  Flagstone failed to submit evidence of a bond or letter of credit to the City prior to
entering into the Retail/Parking Lease, as required by Article 6.1.9 of the Amended Agreement
to Enter.

121.  Article 6.1.3 of the Amended and Restated Agreement to Enter provides:

Project Approvals

(a) The Partial Modification of Restrictions, MUSP Approval, NOPC Approval
and foundation permits for each applicable Major Project Component(s) (the
“Foundation Permits”) shall have been issued by the applicable Government
Authorities for the development and construction of the applicable Major Project
Component(s) (collectively, the “Project Approvals”). The Project Approvals
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shall not be deemed to have been issued unless and until any and all appeals

periods as provided by law shall have, expired without an appeal, objection or

challenge having been filed, or, if filed, when such objection, challenge or appeal

has been dismissed or resolved finally and conclusively to the satisfaction of the

City Manager in his or her reasonable judgment.

122, Prior to entering into the Retail/Parking Lease, Flagstone had not obtained
foundation permits for the Retail/Parking Component. Rather, the phased foundation permits
misleadingly labeled “Retail/Parking Component” by Flagstone were for the fish market and
harbor master facility which comprised a required part of the Marina Component.

123,  An actual, justiciable controversy has arisen between Flagstone and the City,
warranting the entry of declaratory judgment by this Court.

124. The City is in doubt as to its rights, status, obligations, powers and privileges
under the Amended and Restated Agreement to Enter and the Retail/Parking Lease.

125. There is a bona fide, actual, present, and practical need for the Court to issue a
declaration as to the interpretation and enforceability of the Amended Agreement to Enter and
the Retail/Parking Lease and the rights of the parties thereunder.

126. The rights, status, obligations, powers, and privileges of the City under the
Amended and Restated Agreement to Enter and the Retail/Parking Lease are dependent upon the
Court’s adjudication of the present controversy.

WHEREFORE, the City respectfully requests this Court to enter judgment in its favor
declaring that:

(a) Flagstone misrepresented to the City that it had satisfied conditions precedent to

the entry of the Retail/Parking Lease.

(b) Flagstone actually failed to satisfy conditions precedent to the entry of the

Retail/Parking Lease.
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(©)

(d)

()
(g

(h)

Flagstone fraudulently induced the City into entering into the Retail/Parking
Lease.

The Retail/Parking Lease is invalid and unenforceable

The City has the right to possession of the Property.

Flagstone must vacate the Property.

Flagstone must remove all personal property from the Property and the easement
areas;

Flagstone must assign and deliver to the City all of its rights to all permits, plans,
specifications, and all related government approvals, documents, instruments, and

agreements related to the Property; and

awarding the City its reasonable attorneys’ fees and costs and such other, further, and

supplemental relief as the Court deems proper.
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EXHIBIT A

Amended and Restated Agreement to Enter into
Ground Lease dated as of February 1, 2010.
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AMENDED AND RESTATED
AGREEMENT TO ENTER INTO GROUND LEASE

The CTTY OF MIAMI, FLORIDA, a municipal corporation of the State of Florida
{“City™"), and FLAGSTONE ISLAND GARDENS, LLC, s Delaware limited lability company,
whzch is successor by merger to Flagstone Properties, LLC, a Florida limited liability company
{“Flagstone™), hereby enter into this Amended and Restated Agreement to Enter Into Ground
Lease as of February 1, 2010 (he “Effective Date™) of the Agreement to Enter Into Ground
Lease (the “Original Agresment to Enter”™), dated as of January 1, 2003 {(the “Original
Effective Date™) as smended by the subsequent First Amendment, Second Amendment and
Third Amendment each as defined below (the Original Agreement to Enter, the First
Amendment, Second Amendment, Third Amendment and this Amended and Restated
Agreement to Enter Into Ground Lease and all of the exhibits, attachments, and riders to all of
the foregoing being collectively amended, restated and superseded by and referred to hereinafter
as this “Agreement”}, as follows:

RECITALS:

WHEREAS, Cxty owns that certain real property consisting of approximately 10.8 acres
of vpland (the “Uplan "y and 13.4 acres of adjacent submerged land (the “Submerged
Pareel”) in and about the northwest auadrant of Watson Island, located in Miami-Dade County
{“( ounty”), Florida, as more particularly described in Exhibit A attached hereto (the

“PW’E ertiiﬂ}; an (i

WHEREAS, City desires that the Property be developed as 2 mixed use waterfrom
development in accordance with that certain Mega Yacht Marina and Mixed Use Waterfront
Development Opportunity — Watson Island Miami, Florida Regquest for Proposals, dated
February, 2001 (as amended and with all addends thereto, collectively, the “Walson Island
REP”) and

WHEREAS, in response to the Watson Island RFP, Flagstone subumitted 2 proposal to
City entitled “Island Gardens at Watson {sland REP” dated July 13, 2001 (the “Island Gardens
Proposal”) for the development on the Property of 2 mega-yacht maring end related and other
upland facilities {the “Project™), and Flagstone was selected as the most qualified and responsive
and responsible bidder; and

WHEREAS, the City Commission pursuant to Resolution No. 01-972, adopted
September 17, 2001 and Resolation No. 01-1028, adopted September 23, 2001{both attached
hereto and made a pant hereof as part of Composite Attachment 1), polled the electors of the
City of Miami regarding leasing the Property to Flagstone Island Gardens, LLC for the Project

4



and on November 6, 2001, the Island Gardens Proposal was approved by voter referendum by
the electorate of the City of Miami {(the “Referendum™), which Referendum granted Flagstone
the right to negotiate with Uity the terms and conditions by which Flagstone would develop and
ground lease the Property; and

WHEREAS, Flagstone Properties LLC subsequently merged with Flagstone Isiand
Gardens, LLC (“Flagstone™) and pursuant to City Commission Resolution No, §2-1304 adopied
December 12, 2002, the City and Flagstone previowsly entered into the Original Agreement to
Enter for the development and ground lease of the Property, sublect to the terms and conditions
contgined therein and subsequently amended those terms and conditions (a} pursuant to City
Commission Resolution Mo, 04-0558, adopted Seplember 9, 2004, authorizing the First
Amendment to Agreement to Enter Into Ground Lease and Amendment to Form of Ground
Lease, dated December 12, 2004 {the “Flrst Amendment™), (b) pursuant to City Commission
Resolution No. 06-0674, adepted November 9, 2006, authorizing the Second Amendment to
Agreement to Enter Into Ground Lease, dated Diecember 8, 2008 (the "Second Amendment™},
and {¢} pursuant to City Commission Resolution Mo. 08-03350, adopted June 12, 2008 authorizing
the Third Amendment to Agreement to Enter Into Ground Lease, dated Inly 30, 2008 (the “Thind
Amendment’™); and

WHEREAS, Flagstone has requested in accordance with the Watson Island RFP and the
Island Gardens Proposal, among other things, for the development of the Property to oocur at
Flagstone's option either on gn entive Project basis or on 8 component by component basis, and
the City Commission has authorized pursuant to Resolution No. 10-0402, adopted September 23,
2010 (attached hereto and made a part hereof as part of Composite Attachment 1), certain terms
and conditions for, among other things, development of the Property on either an entire basis or
on a component basis and related ability for Flagstone to enter into either one ground lease or
multiple ground lesses for different aress of the Property if and as may become necessary, all in
accordance with this Agreement; and

WHEREAS, the execution of this Apgreement on behalf of Flagstone has been authorized
by Flagstone, which authorization is attached hercto and made a part hereof as Altachment 2.
and is consistent with Flagstone’s goveming documents; and

WHEREAS, this Agreement {a} now amends and resiates the Original Agreement to
Enter, the First Amendment, the Second Amendment, the Third Amendment, and all exhibits,
attachments, and riders to the foregoing, (b) adds certain new lerms and conditions, and
modifications agreed to by the City and Flagstone which are consistent with the RFP, the Island
Gardens Proposal, and the Referendum, and (¢} is inlended to fully and completely supersede,
replace, and restate the Original Apreement to Enter, the First Amendment, the Second
Amendment, the Third Amendment, and all exhibits, attachments, and riders to the foregoing
including, but not limited to the form of Amended and Restated Ground Lease(s) (hereinafter
the” Ground Lease(s)”) as set forth below; and

MOW THEREFORE, in consideration of the premises and the mutual covenants herein
contained, Ten and No/100 Dollars ($10.00) and other good and valuable consideration, the
receipt and sufficiency of which are acknowledged by the parties, City and Flagstone sgree as
follows:



ARTICLE
DEFINITIONS; INCORPORATION OF RECITALS, EXHIBITS AND
ATTACHMENTS, AND EFFECTIVE DATE

The foregoing Recitals are true and correct and are incorporated herein by this reference.
All attachments and exhibits to this Agresment are incorporated herein and made a part hereof
by this refersence. This Agreement shall be effective as of the date of execution hereof by the
City, as set forth next o the place designated for execution by the City on the last page hereof.
The parties heveby agree that the “Effective Date” as used herein shall be deemed to be
February 1, 2010, All capitalized terms used but not defined in this Agreement shall have the
meanings aseribed to such ferms in Exhibit B attached hereio or in the form of Ground Lease(s)
attached hereto as Exhibit €.

ARTICLE 2
NATURE OF THIS AGREEMENT; GROURD LEASE ATTACHED; NEW
CONSTRUCTION SCHEDULE, OPTIONS TO EXTEND, NEW PAYMENTS
SCHEDULE, RELATED DEFAULTS, AND NOTES REGARDING CONDITIONS
RELATED THERKTO

241 This Agreement constitules an agreement to enter inte ope or more ground
lease(s) in order for Flagsione to have the option fo accomplish the development of the Propenty
all at once or on a component by component basis upon the terms and conditions set forth herein,
This Agreement shall not constitute 2 lease of any portion of the Property and shall not impose
any encumbrance on the Property nor entitle Flagstone or any other Person to file a Jis pendens
in connection with this Agresment or any alleged bresch or defanlt hereunder,

252 Term. The term of this Agresment shall commence upon the Effective Date and, -
unless sooner terminated by the terms hereof (except for any provisions hereof that expressly
survive such earlier terminstion), continue until () the gxecution of one Ground Lease if
Flagstone determines to develop the Project on the Propenty all at once, or (b} until the execution
of the last of all Ground Leases relating v Major Project Components if Flagstone determines to
develop the project on & component by component basis.

2.1.3 Before entering into any Ground Lease(s), whether all at once or on @ component
by component basis, Flagstone must meet any and all conditions precedent, as stated in this
Agreement, for construction of the related Major Projeet Component{s}. The last day which can
be the Lease Delivery Date for cach Major Project Component shall be as follows: {a) for the
Marina Component, September 1, 2013, (b) for the Parking/Retail Components, September 1,
2018, {¢) for any of the Hotel Components (if no option {0 extend the commencement of
constraction is exercised), September 1, 2018, {d) for the Hotel Components {if the first five-year
option to extend the commencement of consteuction is exercised), September 1, 2023, and (&)
for the second Hotel Component {if the second five-year option to extend the commencement of
construction is exercised), September 1, 2028; Construction of any Major Project Component
must commence for that Component at the earlier of ninety (80} days alfter the applicable Lease



Dielivery Date and the construction commencement dates st forth for each Major Project
Component in Composite Attachment 3.

214 In no cese shall this Agreement continue beyond August 31, 2018, vnless
Flagstone has exercised one or both of its five-year options to exiend the commencement of
construction of one or both of the Hotel Components as set forth in Composite Attachment 3
described in Section 2.3 below and in such event purspant to Composite Attachment 3, (1)
should Flagstone exercise only the first S-year option to extend, then the term of this Agreement
shall expire on August 31, 2023, and (i1} should Flagstone exercise hoth the first and the second
5-year options 1o extend, then the term of this Agreement shall expire on August 31, 2028,

22  Ground Lease(s}. Auached as Exhibit € iz the Amended and Reststed form of
Ground Lease{s) (as such may remain as one ground lease or may be divided into separate
ground leases, at Flagstone’s option) which (i) the parties have fully negotiated and approved,
{ii} has been approved by the City Commission at # regularly scheduled meeting, (i) bas been
approved by Flagstone, and {iv) the parties intend to execute and deliver to each other, subject o
the satisfaction, waiver, or deferral of the conditions precedent set forth in ARTICLE 4 and
ARTICLE 6 of this Agreement in connection with development of the Property all at once or on
a component by component basis,

4.3

Options to Extend, Defaults, and the New Payments Schedule and Notes Regarding Certain
Conditions Related Thereto which (i) the parties have fully negotiated and approved in order to
undertake the development of the Property on a component by component basis and to make
corresponding requived payments to the City on a component by component basis, (i} has been
approved by the City Commission & a regulorly scheduled meeting, {(ii1) has been approved by
the authorized representatives of Flagstone as of February 1, 2010, and {iv) which the parties
intend to apply to both this Agreement and to each Ground Lease, including the form thereof,
unless sooner terminated in sccordance with the ferms and conditions hereof (except for
provisions that expressly survive such termination).

] i i With
reference to Composite Attachment 3 attached and incorporated, the parties intend that as each of
the Amended and Restated Ground Lease(s) is prepared for execution, the parties’ legal counsels
shatl (1) utilize the form of Amended and Restated Ground Lease(s) attached hereto and
incorporated hereby as Exhibit C, (i) consistent with the covenant of good faith and fair dealing
and consistent with the requirements of the RFP, the Island Gardens Proposal, and the City
Commission’s authorizing Resolution No.10-0402, tailor such form of Amended and Restated
Ground Lease(s} so that it properly applies to the specific Major Project Component then being
ground leased, and (iif) incorporate the terms from Composite Attachment 3 as are relevant to
such Amended and Restated Groond Lease(s).




ARTICLE 3
INSPECTION PERIOD

The partics hereby

acknpwledge and agree that the certain Access and }Tndsmmﬁcatwn Agreement entered into
hetween City and Flagstone was previously terminated in 2003 and is of no further force or
effect {except for any indemnification and confidentiality obligations which expressly survive
such termination}.

32 Inspections.

323 Flagstone has performed, at Flagstone's sole cost and expense, all such
investigations and inspections as to the Property, the physical condition thereof, matters of
roning, litle, survey and all other matters with respect to the Property, including, without
limitation, environmental matters {collectively, the “Inspections™, which are in Flagstone’s
judgment relevant to Flagstone’s determination whether to lease the Property (subject to the
terms and conditions contained herein) or to terminate this Agreement, Prior to performing any
on-site Imspections, or which are negessary for Flagstone’s lenders, Flagstone has previonsly
provided for such Inspections conducted before the Effective Date of this Agreement and shall
provide, if any further Inspections (including any related access agreements for Inspections to be
conducted by Flagstone's lenders) need to be provided or conducted after the Effective Date of
this Agreement) at least three (3) business days prior written notice to the Director of Real Estate
and Public Facilities, City of Miami, at 444 S.W, 7™ Avenue, 3 Floor, Miami, FL 33130,
Telephone: 305/416-1436, Facsimile: 305/416-2156 {or 1o such other City representative as
designated by City), which written notice provided or shall provide, as the case may be,
reasonable details regarding the type and scope of Inspection{s) performed orto be performed, as
the case may be, information for the related access agreement{s), and the scheduled date and
time of such Inspection and provided or shall provide, as the case may be, the City Manager with
the opportunity to have a represepiative from the City present at any such Inspections. Any
written report, test, analysis, evaluation, appraisal, study or similar item with respect o the
physical condition of the Property which is in the possession or control of City, shall, upon
written request of Flagstone, be made available to Flagstone at regsonable times for review,

3.2.2 Following any such Inspections, Flagstone restored or shall promptly restore, as
the case may be, the Property to the condition existing immediately prior 1o such Inspections.
Flagstone and its agents, employees, representatives and contraciors shall keep the results of any
Inspections confidential (provided, however, that Flagstone may disclose all information
obtained with respect to the Inspections to its principals, officers, directors, bankers and investors
(including potential bankers and investors, attorneys, contractors and advisors as long as such
parties agree fo keep the information confidential)} and this obligation shall survive the
termination of this Agreement. Flagstone shall promptly deliver copies of any of the reports
prepared in connection with any of its Inspections directly to the City Manager, The Inspections
conducted prior to the Effective Date of this Agreement were conducted and the future
Inspections conducted after the Effective Date of this Agreement shall be conducted in
accordance with all applicable laws utilizing licensed and insured professionals and Flagstone
did cause and shall cause, as the case may be, its inspectors to obtain, at Flagstone's sole cost
and expense, any and all licenses and permits required to conduct the Inspections, as applicable.
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5 Notwithstanding anything contsined herein o the
contrary, with respect to any Inspections regarding envirommental matters related to the Property
; 5}, in addition (o

the requirements set forth in Section 3.2 sbove, the following shall apply:

331  Any Environmental Inspections were performed and shall be performed, as the
case may be, by those certain environmental finm(s) or consultant(s) lsted on Exhibit 3.3.1
attached hereto and no other environmental firm(s) or consuliant({s) shall be permitted 1o perform
the Environmental Inspections without the prior written approval of the City Manager, which
may be given or withheld in his or her sole and absolute discretion.

3.3.2  Flagstone did not, and shall not, perform any invasive environmenial tests {such
as drilling or soil or groundwater testing) unless the City Manager has provided its prior written
consent thereto, which consent may be withheld in City’s sole and absolute discretion.
Flagstone’s request for any invasive environmental testing must be accompanied by the
inspection report {including all test results and analysis thereof) prepared by a reputable
environmental engineering company which recommends such additional testing and sets forth
the basis thereof and the protocel for testing in reasonable detail.

333  FHlagstone agrees that in the event the need arises to notify, under applicable
laws, any federal, state or local public agencies of any conditions at the Property as a result of the
Environmental Inspections performed by Flagstone, its agents, employees, contractors and/or
other representatives, Flagstone shall notify the City Attorney only and such disclosures shall be
made directly by the City (if deemed necessary thereby), and not Flagstone, fo any such public
AgEnCY.

34  Indempification. Flagstone assumes all risks associated with the Inspections done or
to be done in the future and agrees to indemnify and hold harrnless City, of, from and against any
and all costs, losses, claims, damages, labilities, expenses and other obligations (ncluding,
without limitation, reasonable attorney’s fees and court costs) arising from, out of or in
connection with or otherwise relating 1o the Ingpections, Including, without lmitation, the entry
by any one or more of Flagstone and its agents, employess, contractors and other representatives
in or upon the Property for the purposes of the Inspections. The foregoing shall not apply to any
diminution in the value of the land or cost or expenses which might arise due to the uncovering
of the existence of adverse conditions {e.g., environmental conditions), provided, however, That
the foregoing iy not intended to relieve Flagstone from lability if Flagstone, its agents,
employees, contractors or other representatives canse(s) such a condition to exist. The foregoing
indemnification obligations of Flagstone shall survive any expiration or termination of this
Agrecment.

38 Insurance. Flagstone shall provide an updated Certificate of Insurance prior to the
execution of this Agreement, 1o be attached hereto ag part of Composite Exhibit 3.5 and shall in
the foture, prior to entering the Property and performing any Inspections, provide to City
evidence of insurance by Flagstone and its contractors, as applicable, as specified in Composite
Exhibit 3.5 attached hereto, insuring against any Hability by any one or mere of Flagstone and
its agents, employees, contractors or other representatives arising from, out of or in connection
with or otherwise relating to the entry by any one or more of Flagstone and its agents,
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employees, contractors or other representatives in or upon the Property for the purposes of the
Inspections. Flagstone shall provide City with a certificate from Flagstone and #ts contractors, as
applicable, evidencing such insurance coverage, naming City as an additional insured thereon
and which Insurance coverage shall be kept in force until the expiration or earlier termination of
this Agreement.

ARTICIE4

4.1  Flagstone's Acknowledpments and Deliveries.

4.1.1 Acceptance of Property.  Flagstone acknowledges that it has had
adequate opportunity to review and has inspecied and reviewed all portions of the Property,
including, without limitation, the status of title, survey and the environmental condition of the
Property, and, on the basis of its Inspections, Flagstone has determined that the condition of all
portions of the Property is satisfactory to Flagstone, and subject to the Amended Partial
Modification of Restrictions as defined in Section 4.2.5 below and, and subject to any updates to
the Title Commitment (such updates to be paid by Flagstone}, upon delivery of possession of the
Property by City to Flagstone, Flagstone shall accept every portion of the Property in its “AS-1S,
WHERE-IS, WITH ALL FAULTS” condition, without requiring any action, expense or other
thing or matter on the part of City to be paid or performed, other than those obligations of City
set forth on Exhibit 4.1.1 or in this subsection,

4.31.2 Environmental Condition Acceptance Notice.  Flagstone
acknowledges that on or before the expiration of the Inspection Period, Flagsione executed and
deliversd to the City the “Environmental Condition Acceptance Notice™, dated March 16, 2006,

in form and substance attached hereto as Exhibit 4.1.2.

4.1.3 Investors, As of the Effective Date, Exhibit 4.1.3 attached hereto is 2
true, correct and complete listing (the “Investor List™) of the name, address and Social Secority
Number or U.S. Federal Taxpayer Identification Number {or in the case of foreign investors who
do not have such Social Security Number or U5, Federal Taxpayer Identification Number, any
similar identification number, if one exists, provided for in the country of their primary residence
or domicile} of all of the currently existing Investors in the Project other than those Investors: (a)
whose investinents in the Project are made through an Existing Investment Fund; or (b} who are
or will become Investors on account of a Going Public Transaction. {collectively, the “Non»
Bisclosed Investors”) (it being snderstood and agreed that all Investors other than Non-

”}‘

4.13.1 As required by the RFP, the Island Gardens Proposal, and as set
forth in the form of Ground Lease(s) attached hereto as Exhibit C, Flagstone acknowledges and
agrees that Mehmet Bayrakiar andfor the qualified members of the Bayrakiar Family shall at all
times retain voting and beneficial contrel of Flagstone for the time periods required.  The City
shall have the right, in its sole discretion, but not the obligation, upon the request of Flagstone, to
allow some other disqualified Disclosed Investor to have such voting control. During the term of
this Agresment, Flagstone shall cause its Financial Advisor o require each Disclosed Investor
{other than Flagstone or Mehmet Bayraktar) to complete the Investment Questionnaire. Based on

16



the responses to the questions in the Investor Questionnaire and such other due diligence the
Financial Advisor may px.,rfﬁnn in the normal course of is fHduciary duties, the Financial
Advisor shall determine, in its good faith, commercially reasonable judgment, whether or not
such Disclosed Fnvestor is a Disqualified Person. Financial Advisor shall not propose to the City
any Disclosed Investor which it bas concluded is a Disqualified Person. Furthermore, the City
itself shall have the right to obiect to any Disclosed Investor if it determines in #is good faith
commercially reasonable judpment that such Disclosed Investor is a Disqualified Person. The
parties acknowledge and agree that no Disqualified Person shall hold a legal or beneficial interest
in the Project.

4.14 g
listed in Exhibit 4.14 attacheé hemw mmmum aii of the eﬁustmg e;srganwatmnai dmam&nﬁs t}t
Flagstone, including, without Hmitation, any Gp&mting and/or wtmg agreemems amang the
members thereof {collectively, the “Org
to the City Manager e, comrect and complete copies of aii %m,h (}:gamzamnal Dmumzmts_
Flagstone shall promptly provide City written notice of any amendments, modifications,
additions or terminations of the Organizational Documents, together with writien copies thereof,
The member{s) or other Investor{s} of Flagstone shall not enter inlo any voting agreements the
effect of which would cause Mehmet Bayrakiar and/or other qualified members of the Bayraktar
Family, (o become contrary to the form of Ground Lease(s) {which was prepared in accordance
with regeirements of the RFP and the Island Gardens Proposal), to relinquish voting and
beneficial control of Flagstone: provided, however, major or material decisions reguiring
investor or shareholder consent, agreements among minority sharcholders andfor other
gustomary commercial arrangements are not intended 1o be prohibited by the foregoing.

4.1.8 Expressions of Interest The Original Agreement to Enler had
attached 1o it as Exhibit 4, LS a ietmr 5 ih@ (fﬁy from PFlagstong’s then Financial Advisor and
Holiday Fegnolio, which set forth in faver of the City that, based upon the Island Gardens
Proposal, the Original Agreement to Enter and the original form of Ground Lease altached
theveto as Exhibit C, such parties were highly confident that Flagstone would be gble to raise iis
Initial Equity Requirement, which together with the projected financing would be sufticient to
fully fund the development and construction of the Project Components as then contemplated as
well as the operation thereof through Project Stabilization as originally defined,

@GE

4.2.1 MUSP Approval.  From and after the Effective Date and at no costs to
the City, Flagstone shall use good faith reasonable efforts to maintain in full force and effect the
approval of the Major Use Special Permit by the applicable govermmental authority(ies) for the
Major Project Components. To date, Flagstone has obtained such Major Use Special Permit
approval as evidenced by Resolution No. 04-0462, adopted by the City Commission on July 8,
2004, Flagstone has subsequently requesied and been granted modifications ®© said Major Use
Special Permit approval through “de mimimus” non-substantial changes (such approval, as
modified from time to time, shall be referred to herein collectively as the “MUSP Approval”)
With reference to the existing MUSP Approval and any fulure modifications to the MUSP
Approval, the City shall reasonably and in good faith cooperate with such efforts, including,
without limitation, executing all applications jointly as owner, if necessary. Flagstone shall
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obtain written approval of the City Manager to any application for & modification for the Major
Use Special Permit which shall include any applications for zoning changes or variances and/or
amendmenis to the Comprehensive Plan currently in effect for the City of Miami {(collectively,
the “MUSP Application™) prior to submission of the MUSP Application to any governmental
andlfor guasi-governmental agency (it being understood that, notwithstanding anything contained
herein to the contrary the City Manager may withhold his or ber consent to any zoning changes,
varignces or Comprehensive Plan amendments included in the MUSP Application in his or her
reasonable discretion). The parties agree 0 use reasonable, good-faith efforts 1o agree upon any
other necessary modifications to the MUSP Approval or the MUSP Application, as applicable,
which result from any governmental or quasi-governmental process, provided that in no event
shall the City Manager be required 1o consent to any changes which would violate sny material
terms of the Watson Island RFP or deviale materially from the Island Gardens Proposal, Prior to
the Possession Date for the first Ground Lease, Flagstone shall have submitted to and received
approval from the appropriate Governmental Authority for any MUSP Application, including bat
not Himited to any MUSP modification relating to the Major Project Component covered by such
Ground Lease.

4.2.2 NOPC Approval,  Flagstone has obtained a determination dated June
21, 2004 from the State of Florida Department of Community Affairs (“DCA™), and shall use
good faith reasonable efforts to maintain in full force and effect such determination of the DCA,
that ¢ “Notice of Proposed Change” ("NOPC”) to the Downtown Development of Regional
Impact Increment [I ("Downtown DRI™), which amends the Downtown DRI tor (i) add the
Marina as & new use thereunder, including the appliceble simultaneous increase and decrease
from an existing land use category to account for any impacts of the Marina slips on traffic, if
necessary, and (i) expand the boundaries of the Downtown DRI e include the Project {such
approval shall be referred to herein as the “NOPC Approval™), would not result in a substantial
deviation under Chapter 380 of the Florida Statutes. The City has amended the Downtown DRI
in accordance with the NOPC to sccommodate the Project. Flagstone has in the past obtained
and shall for any future submissions obtain written approval of the City Manager o any
application for a NOPC and for any continuation or modification requirements therefor
{collectively, “NOPC Application”} prior fo submission thercof 1o the City of Miami
Downtown Development Authority ("DDA™). No other development orders or amendments
thereto shall be applied for without the expross prior written approval of the City Manager. Any
futore changes to the NOPC Application or any other required approvals or continuations during
any future NOPC approval process, including, without limitation, any conditions that may be
imposed by DDA or DCA in connection therewith must be approved by the City Manager in
advance of the approval of the NOPC. The parties agree to use reasonable, good-faith effons o
agree upon necessary modifications to the NOPC Application or any other regoired approvals or
continuations which resolt from any governmental or quasi-governmental process, provided that
in no event shall the City Manager be required to consent to any changes which would violate
any material terms of the Waison Island RFP or deviste materially from the Island Gardens
Proposal, Attached hereto as Exhibit 4.2.2 is a letter from DCA with respect to the vested rights
for the existing marina slips at the Property. Flagstone hereby agrees that it submitted the NOPC
Application to DCA for approval thereof in a timely manner and that for any future updates, if
and as applicable, Flagstone further agrees that it will make any required submissions in a timely
manner.
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4.2.3 MUSE/N OPC Application Date and Approval Date.  The date of
the latter of the filing of the MUS? &ppiwaﬁ{m and the NOPC Apphcatmn shall be referred 1o
herein as the “MUSP/NOPC Application Date”. The date of the latter of the MUSP Approval
and the NOPC Approval shall be referred to herein as the “MUSP/NOPC Approval Date”,

rrpeinent.

4.2.4 The parties acknowledge that
Flagstone and the City have previously executed four (4) counterpart originals of a “First Source
Hiring Agreement” {prepared by Flagsione} for the Project {which is referred to in Section 341
of the Ground Lease), which First Source Hiring Agreement (¢) was in form and substance
reasonably acceptable to the parties and (b} shall continue to remain in full force and effect as

required by the RFP.

4.2.5 Partial Modification of Restrictions: Amended Partial Modification of
Restrictions,

(@  From and after the Orniginal Effective Date, City used good faith
reasonable efforts(which shall in no event be deemed to have included any financial obligation
on the part of the City) and obtained from the Board of Trustees of the Internal Improvement
Trust Fund of the State of Florida (the “Board of Trustees™) 3 “Partial Modification of
Restrictions” {the *Partial Modification of Restrictions™) which modifies the restrictions set
forth within Deed No. 19447 from the Board of Trustess in favor of the City filed for record
April 11, 1949 in Deed Book 3130, Page 237 of the Public Records of Dade County, Florida
{“Board of Trustees Deed™) in order to permit the Project. City's efforts to obtain the Partial
Modification of Restrictions for the Project were not inconsistent with other actions and efforts
by the City in conpection with the City’s obtaining of other partial modifications of restrictions
from the Board of Trustees. Such Partial Modification of Restrictions was obiained by the City
March 2, 2005 and requires the State 1o approve the amended and resmted form of Ground
Leasef s} attashcci to this Agreement.

{by  On March 35, 2010, the City Commission pursuant to Resolution No. 10~
144 guthorized the Cily to discuss the proposed amended and restated form of Ground Lease
with the Board of Trustees 1o determine whether any amendments wounld be necessary to the
Partial Modification of Restrictions. On August 16, 2011, the City obiained the required updated
approval {the Amended Partial Modification of Restrictions) from the Board of Trustees for the
form of Amended and Restated Ground Leasels) attached hereto. On September 15, 2011
pursuant to Resolution No.11-G337, the City Commission authorized the City to enter into the
Amended and Restated Partial Modification of Restrictions with the Board of Trustess in
accordance with the Amended Partial Muodification of Restrictions, Deed 19447-F. The
Amended Partial Modification, dated September 15, 2011 is attached hereto as Exhibit 4.2.5.

4.2.6 Removal of Existing Occupants, The parties acknowledge that the
existing occupants of me F‘mpany éescnb&é on Exhihxt 4.8 attached hereto (the “Existing
Oceupants”) have been removed from the Property. The City shall have no responsibility under
any agreements negotiated by Flagstone with Existing Occupant(s) (it being understood that: (i)
in no event shall Flagstone be permitted to bind the City to any such agreement in the event that
Flagstone and the City do not enter into a Ground Leasse hereunder or in the event of any

terminating of such Ground Lease; and (i) any such sgreement between Flagstone and an
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Existing Ocoupant(s) shall contain an acknowledgment by such Existing Occupant{s) that its
rights under such agreement relate only to Flagstone's leaschold estate and such Existing
Oceupant(s) releases City from any and sll claims of rights to occupy the Property or entitlement
to compensation in lieu thereof in the event of a termination of the Ground Lease for any reason
whatsoever)

4.2.7 Each party hereby agrees to keep the other party regularly apprised in
writing as to what actions have been taken by such party in order to satisfy their respective
conditions precedent set forth above and the status thereof.

_________________ The parlies acknowledge that this Agreement and
the Amended and Restated Ground Lease(s} are subject to the requirements of City Commission
Resolution Ne. 09-0263, adopted May 28, 2009 (attached hereto and made a part hereof as
Attachment 4).

4.2.8 Labor Peace Apreement.

4.3  Outside Dates, As set forth in Section 2.1.3, the partics agree and acknowledge
that certain ouiside dates (collectively, the "Quiside Dales”) are established for the
commencement of construction of each Major Project Component on Composite Attachment 3,
so that when adding up all of the time periods for satisfaction of the conditions precedent set
forth in this ARTICLE 4 plus all the applicable extensions therefor (including, without
timitation, any extensions or other reguired tme periods set forth in Composite Attachment 3
regarding the New Constroction Schedule, the Options to Extend, the New Payment Schedule
and the Notes Regarding Conditions Related Thereto) the longest possible tenm for this
Agz’eemem ahaﬂ not mnti:mﬁ heyamﬁAagus& 31 20328 for both (i} the date for entering into the

F e")

nt Date’”), Themfme the pamez, a@kn@wie&ige and agree: that nmwﬁhstandmg
anything contained h&z‘em to the contrary, either party shall have the absolute right to terminate
this Agreement by providing writien notice to the other party if the conditions precedent set forth
in Section 4.2 above are not satisfied on or before August 31, 2028.

ARTICLES
SECURITY DEPOSIT

urity : The parties acknowledged that the City hes ;:srfmemiy
delivered to Fiagmmm certain easements or licenses referred to in Section 7.4 hereof as set forth
in Bxhibit 7.4.1 (collectively, the “Easements”). Prior to the execution and delivery of this
Agreement by City to Flagstone, Flagstone shall cither (a) deliver the amount of Thirty-Five
Thousand and No/100 Dollars ($35,000.00} (the “Easement Deposit”) to Bscrow Agent or {b)
provide to City, at Flagstone’s sole cost and expense, a Letter of Credit in the amount of Thirty-
Five Thousand and No/I00 (835,000.00) (the “Easement Secarity LOC™). Notwithstanding the
foregoing, Flagstone shall be permitted to wilize any combination of cash or Letter of Credit so
long as the easement deposit equals Thirty-Five Thousand and No/100 Dollars (335,000.00) in
the aggregate. The Easement Deposit or the Easement Security LOC, as applicable, shall
hereinafter be referred to as the “Easement Security” and shall provide security for the faithful
performance by Flagstone of all of the provisions of the Easements to be performed or observed
by Flagstone.
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8.2  Security Deposit for the Construction Rent/Base Rent. Prior 1o execution of the
Agreement to Enter, Flagstone shall either (a) deliver the amount equal to ome year's
Construction Beni/Base Rent as defined in Section 5.2 to the Escrow Agent, or (b} provide fo
City, at Flagsione’s sole cost and expense, a Letter of Credit in the amount equal to one year's
Construction Rent/Base Rent g5 defined herein. Notwithstanding the foregoing, Flagstone shall
be permitted to utilize any combination of cash or Letter of Credit so long as the Security
Deposit for the Pre-Paid Construction Rent/Base Rent equals the amounts defined in the
aggregate. The Security Dep@mt for the Construction Rent/Base Rent, shell herein afier be
referred to as the * : wosit” and shall provide security for the faithful
performance by Flagstone af aii rent paymf:m provisions of this Agreement to be performed or
ohserved by Flagstone. During the periods outlined below, Flagstone shall deliver the Security

Rent Deposits as defined below:
Commencing Annual Amount Required for Bent
Security Deposit

CGetober 1, 2010 $300,000

October 1, 2011 $£500,000

October 1, 2012 | $750,000

October 1, 2013 1,600,000
October 1, 2014 $1,000,000
CGctober 1, 2015 31,000,000
October 1, 2016 i $1,500,000
October 1, 2017 $1,675,000
October 1, 2018 $2,0660,000

Any LOC Deposit held by the Lessor or Cash Deposit held by Escrow Agent, as defined in this
Agreement as security under this Agreement to Enter into Ground Lease may be credited toward
the following year's Security Rent Deposit. The annual amount due on October 1, 2018 of
$2,000,000 shall remain in effect for the life of the Agreement to Enter and of the Ground
Lease(s}, in accordance with the schedule listed in this Section 5.2, ¥ an Event of Lesses’s
Default for non-payment of rent occurs hereunder, Lessor may, at its option and without
prejudice t any other right or remedy that Lessor may have hereunder, apply or require
distribution of all or any portion of the Security Rent Deposit for the payment of any sum (o
which Lessor may become entitled by reason of such Event of Lessee’s Defanlt, including,
without limitation, reasonable attomeys’ fees and costs which Lessor may incur in connection
therewith, I Lessor so applivs or requires the distribution to Lessor of all or any portion of the
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Security Rent Deposit, Lessee shall, within thirty (30) days after written demand therefor,
deposit cash with Lessor in an amount sufficient (o restore any such deficiency or amend or
replace any LOC Deposit, whichever is applicable, to the full amount thereof, and Lessee’s
failure o do so shall, at Lessor’s option, constitute an Bvent of Lessee’s Default hereunder. In
the event Lessor applies or requires distribution of all or any portion of an LOC Deposit where
no Event of Lessee’s Default then existed, Lessor shall be deemed to have improperly requested
and received such application or distribution, and Lessee shall be entitled to recover from Lessor
the amount which was improperly requested and received, or to veduce the Rent Security Deposit
by an equivalent amount,

53 o _
in acmrdance wn:h the Esumw Agreement in fmm ami auhstance as set ﬁ}r&h i Exhihzt 5.3 (tha

“Escrow Agreement”), which Escrow Agreement shall be executed by City, Flagstone and
Escrow Agent simultancously with the execution of the this Agresment in connection with the
Basements and shall continue for Additonal Security to be deposited under the Hscrow
Agreement upon the execution of the first Ground Lease and additional security deposits upon
the exccution of any and all additional Ground Leases. Any Letter of Credit elected by Flagstone
pursuant to the provisions of this ARTICLE § {or a replacement thereof satisfaciory to City)
shall remain in effect throughout the term of the related Ground Lease(s), unless the Easements
and the related Ground Lease(s) are otherwise terminated.

___________________________ tv_Provisions pnder
Attachment 3. Flagstone shall also comp}y with the provisions of Section IX of Attachment 3
hereto, and Section 9.3 of this Agreement regarding Security Deposit(s) required regarding any
lawsuits, pending against the City relating to any Lien{s) on the subject Property.

ARTICILE G
EXECUTION AND DELIVERY OF GROUND LEASE®)

5.4 Security for Hold Harmdess snd Indemnification and Securit

Within fi ftefm {15} days after the qatmfa{;tmﬁ of all m :%ze f{}i}owmg Cﬂﬁdiﬂﬁﬁb ;‘mmfiem
applicable to 8 Major Project Component {or the written waiver or deferral by the City Manager
in his or her sole and absolute discretion of any such conditions precedent that are not satisfied),
the City and Flagstone hereby agree to execuie four (4) duplicate original counterparts of each of
the Ground Leases for that Major Project Component {or one Ground Lease for all Major Project
Components, at Flagstone’s election), in form and substance attached hereto as Exhibit C for
delivery to each party hereunder and in accordance with the Outside Dates for the respective
Lease Delivery Dates as set forth in Section 2.1.3 above. The parties acknowledge that the Major
Project Components of the Project may be developed and constructed by Flagstone on g Major
Project Component by Major Project Component basis (i.e. with the Maring Component along
possibly being the first Major Project Component to be constructed). If Flagstone develops and
constructs on a component by component basis, then {a) all of the conditions set forth in thig
Article 6 shall be satisfied on g component by component basis in full for the applicable Major
Project Component being developed or, as applicable, deferred by the City Manager on a
component by component basis, and (b} at the election of Flagstone or its lenders one Ground
Lease or separste Ground Leases shall be executed and delivered by the City and the form of
Ground Lease in Exhibit C shall be revised as necessary to apply only to the Major Project
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Component being developed, and (¢} the provisions of this Agreement that have not been
satisfied with respect to all Major Project Component(s) shall continue to survive until such time
as satished in order for Flagstone to enter into one or more Ground Leases for the development
of such remaining Major Project Component(s). For any Major Project Component for which the
conditions precedent have been satisfied in order to enter into one or more Ground Leases, then
the provisions of this Amendment shall terminate {(except for those provisions expressly
surviving) and the appliceble Ground Lease shall contrel. Within a reasonable time after
Flagstone believes that it has satisfied each condition precedent of this Article 6, Flagstone shall
notify the City in writing and the City shall have thirty (30) calendar days to acknowledge in
writing whether the City agrees or disagress that such condition precedent has been satisfied,
Flagstone agrees to use diligent good-faith efforts to cause the satisfaction of the conditions
precedent set forth in this Section 6.1 prior to the Lease Delivery Date for the applicable Major
Project Component either all at once or on a component by component basis, at Flagstone's
option regarding which development course to choose, and Flagstone shall promptly provide to
the City Manager, from fime fo time, such written documentation as may be ressonably
requested by the City Manager to evidence the same.

611 Construction Plans and Specifications.  The City Manager shall have

received and appmved in hxs or hm’ gmd faith, masmab}e dzscrctm plans and specifications for
the éaveﬁupmem zmd wnstmﬁmn af the apphcabh. Major Pm;ect Comgoamt of tha Project (the

SR
Flagstone fo ohzam faundatmn p&m&ztx, as appiicahif:, for sa—ch Xfiajm' ijmi C@mpﬂnem{s)
being developed which Construction Plans and Specifications shall be in accordance with the
Project Approvals. Flagstone shall submit on a component by component basis, for each Major
?’mject Component, such Construction Plans and Specifications that shall contain sufficient
detail in order for the City Manager to determine, using the Schedule of Values, the proposed
Construction Budget and the GMP Contract(s) described in Section 6.1.6 hereof for each

component, that the Project can be completed {either all at once or on a component by
component basis, gs applicable) in accordance with the MUSP Approval and the Hotels can be
consiructed as four or five star hotels or better, as defined in the American Automobile
Associgtion, Mobil or similar  (collectively, “AAA"™) hotel rating standards, within the
Construction Budget. Regarding the items o be included for the Marina Component, see Exhibit
E attached to the form of Ground Lease and Composite Attachment 3 attached hereto and made a
part hereof,

&.1.2 # : of 8 {s}3 ¥ gach  Major Project
Compoenent, Flagstone shaii have ci@&ed its Initial Cﬂmtmmon Loan(s) with an Approved Initial
Construction Lender (as defined in the Ground Lease), which financing thereunder, together with
the amount of Initial Eqguity Requirement or more as Flagstone may determine to invest into the
same, applicable to the relevant Major Project Component(s), shall be sufficient to complete the
development and construction {either all at once or on a component by component basis al
Flagstone’s option} of the applicable Major Project Component of the Project and to fund any
shortfalls in operations thal may exist prior to Project Stabilization for such Major Project
Component. For each Major Project Component Flagstone shall provide the Chief Financial
Officer with a copy of the closed Initial Construction Losn documents as evidence of such
closing.
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6.1.3 Initial Eguity Reguirement. Flagstone shall have provided 1o the
City Manager written evidence sansfacmry to the City Manager in his or her reasonable
judgment of the availability andfor the expenditure of the Inttial Equity Reguirement applicable
to the relevant Major Project Component{s} {which funds shall be available to Flagstone subject
to typical conditions for the funding of equity in similar projects) which, when added to the
equity expenditures heretofore made by Flagstone and/or committed to be made by Flagstone or
its gualified Disclosed Investors and the loan proceeds to be funded in connection with the Initial
Construction Loan(s) for the relevant Major Project Component(s), is sufficient to complete the
development and construction) of the applicable Major Project Component and to fund any
shortfalls in operations that may exist prior to Project Stabilization for the relevant Major Project
Component{s). In connection with the foregoing, Flagstone and the Financial Advisor shall
provide to the City an updated Investor List, certified to the City by the president or vice-
president of Flagstone and an officer of Financial Advisor, under penalty of pegjury, that such
Investor List accurately sets forth each and all of the Disclosed Investors as of the execution date
of each Amended and Restated Ground Lease for the particular componery being financed and
constructed at such time, together with a listing, to the best of Flagstone's and the Financial
Advisor's knowledge, of the current address and Social Security Number or U.S. Federal
Taxpayer Identification Number (or in the case of foreign investors who do not have such Social
Security Number or U.5, Federal Taxpayer Ientification Number, any similar identification
number, if one exists, provided for in the country of their primary residence or domicile) of such
Disclosed Investors: it being understood and agreed that the provisions of Section 4.1.3 hercof
shall apply to all Investors.

6.1.4 )
component by wmpemm deveiapmﬁm bam at Hagamm opm‘m F iagqtone Qh&ﬂ ham {a}
obtained the prior written approval of the City Manager ¢ the identities of all of the following
individuals and/or entities: (i) the lead architect which s coordinating preparation of the
conceptual and architectural plans for each of the applicable Major Project Components; (ii} the
lead landscape architect which 18 coordinating preparation of the landscape plans for each of the
applicable Major Project Components; and (31) the construction manager(s} for the Project
and/or for each of the applicable Major Project Components, to the extent different {collectively,
the “Development Team™) and (b) provided written evidence that binding agreements with each
of the members of the Development Team have been excculed. Each member of the
Pevelopment Team shall be subject to the prior written approval of the City, which approval
shall not be unreasonably withbeld and shall include, but not be limited to, the City's ability to
withhold its approval of any Disqualitied Person. Flagstone shall be permitted to supplement the
Development Team with additional members without the prior consent of the City: provided,
however, any replacements of an approved member of the Development Team shall be subject to
the City’s approval in accordance with the foregoing sentence, The City hereby approves the
Persons listed on Exhibit 6.1.4 attached hereto.

6.1.5 Operating Team.  On either an all at once development basis or on a
component by component development basis, at Flagstone’s option, Flagstone shall have ()
obtained the prior written approval of the City Manager to the identities of the operator for each
of the Hotels (when the Hotel{s) Components are being developed and constructed) and the
Marina (when the Marina Component is being developed and constructed) within the Project (the
foregoing, together with Fairchild Tropical Garden and The Historical Museum of South Florida,
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............................................. "), and (b} provided written
evidence that at the time of execution of the applicable Ground Lease(s) binding agreements
with each of the applicable members of the Operating Team have been executed. Each member
of the Operating Team shall be subject to the prior written approval of the City, which approval
shall not be unreasonably withheld and shall include, but not be limited to, the City's ability o
withhold s approval of any Disqualified Person. City hereby approves those certain hotel
operators and/or franchisors set forth on Exhibit 6,1.8 attached hereto. City hereby agrees that, if
Flagstone so elects, Flagstone shall be permitted to operate or manage the Hotel(s), Maring,
Retail, andfor Parking Garage either directly or through an Affiliate thereof,

shall be collectively referred 1o herein as the "Operating Team

&.1.6 Construction Contracts.  On cither an all at once development basis
ot on a component by component development basis, at Flagstone’s option, Flagstone shall have
provided to and the City Manager shall have received and approved in his or her good faith,
reaspnable discretion one (1) or more binding construction contract(s), whether guaranteed
maximum price, cost plus, construction manager at risk, or some other commercially reasonable
form (individually or collectively, the “OMFP Comtract”) which individually or in the sggregate
provide for the development and construction of the applicable Major Project Component{s) in
accordance with the MUSP Approval {(at a cost which shall not exceed the aggregate costs for
development and construction of the applicable Major Project Component(s) as set forth in the
Construction Budget), together with a “Schedule of Values™ for the Project 1o be approved by the
City Manager in his or her good faith, reasonable discration,

6.1.7 Construction Budget. On ecither an all gt once basis or on &
compenent by component basis, at Flagstone's option, Flagstone shall have provided and the
City Manager shall have received and approved in his or her good faith, reasonable discretion the
budget seiting forth in reasonable detail the amzf:spate{i costs of {iev&i{)pment ami constmctmn of
the applicable Major Project Componeni(s} (the “Construction Budget
Budget shall be submitted no later than 80 days przor to the: Ccmmx&smn mea&mg ddiﬁ for
consideration of the respective Ground Lease(s).

838 = Co Prior to the applicable Lease Delivery Date
for each Major Project Component, Flagstone shall provide to the City Manager evidence of all
necessary Project Approvals as described in Subsection 6.1.13 below, and the City Manager shall
receive and approve in his or her good faith, reasunable discretion the detailed schedule for
development and construction of the Project Components and related infrastructure, including,
without limitation, the anticipated commencement and completion of major components of the
work. Flagstone may accelerate all or any portions(s) of such schedule without the City
Manager's approval; provided that Flagstone shall provide prompt advance written notice to the
City Manager of such acceleration.

Construction Schedule,

£.1.9 Bonds/Letters of Credit.  On cither an all at once basis, or on a
component by component basis, depending upon Flagstone’s option in determining whether to
enter into one or more Ground Leases, Flagstone shall deliver and the City Manager shall have
received and approved in his or her good faith, reasonable discretion a copy of the Payment and
Performance Bond and/or Letters of Credit (which shall have been issued at Flagstone’s sole cost
and expense) in an amount equal o 100% of the hard construction costs of the applicable Major
Project Component(s), which shall name City as the owner or dual obliges, as appropriate. The
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forms of such Payment and Performance Bond and/or Letters of Credit and the surety or
institotion issuing the same shall be subject to the prior written approval of the City Manager,
which shall not be unreasonably withheld (provided that such surety or institution has g credit
rating of A or higher with a financial strength to be mutually acceptable to the parties), Any
Payment and Performance Bond may be enforced by City in accordance with 115 terms.

vomnent Avreements.  On either an all at once basis oron a

6.1.1¢
component by compenent basis, depending upon Flagstone’s option in determining whether to
enter into one or more Ground Leases for one or both of the Hotel Components, as applicable,
Flagstone shall have delivered and the City Manager shall have received and approved in his or
her good faith, reasonable discretion (with appropriate consideration given to the manner in
which similar issues are resolved by sophisticated lenders in similar transactions) binding hotel
management agreements between Flagstone and the approved operators of esch of the Hotels
within the Project (unless the Holel(s) is to be operated directly by Flagstone or an Affiliste, in
which case any management agreement between Flagstone and such Affiliste shall not require
the prior approval of City but Flagstone shall provide to the City binding franchise or license
agreements between Flagstons or its Affiliate and a nationally or an internationally recognized
hotel franchisor for such Hotel(s), which franchise or license agreement shall be subject to the
City’s reasonable approval), Bach management agreement (or franchise or license agreement, i
applicable} shall provide for, among other things: (1) the operation or management of a four or
five star hotel or beiter, as defined in the AAA hotel rating standards: (i1} that the hotel eperator
or franchisor shall provide written notice to the City Manager of any default by Flagstone under
such hotel management agreement or franchise agreement, logether with the reasonable
opportunity to cure such default by the City; and {4i1) an attomment provision whereby the hotel
operator or franchisor agrees (o attern to the City pursuant to a subordination, non-disturbance
and attornment agresment acceptable to the City Manager, in his or her reasonable discretion. In
no event shall the City be reguired to provide non-disturbance 10 any operator or franchisor that
15 an Affiliate of Flagstone {or the applicable Major Subtenant of the Major Project Component
which is subject to such operating or franchise agreement), unless a non-Affiliated minonity
interest in such Affiliate has the right, and so exercises such right, to take over control over such
Affiliated-operator or franchisor, in which event City shall provide a subordination, non-
disturbance and atiormment agreement thereto acceptable to the City Manager in his or her
reasonable discretion. Any such affiliated operator or franchisor shall execute g subordination
agreement reasonably acceptable to the City Manager.

6.1.11 Insurance. Al insurance policies reguired to be maintained by
Flagstone under the Ground Lease(s) (and applicable to the work that is then ongoing) shall have
been obtained, as evidenced by the originals of such policies of insurance or certified duplicates
thereof issned by the applicable insurance companies, which policies shall name the City as an
additional insured thereunder.

6.1.12 No Default. There shall be no Event of Flagstone’s Default {as defined
in Section 11.1 of this Agreement).

6.1.13 Proiect Approvals,



{a} The Partial Modification of Restrictions, MUSP Approval, NOPC Approval
and foundation permits for cach applicable Major Project Component(s) (the “Foupdation
Permits”) shall have been issued by the applicable Government Authorities for the development
and construction of the applicable Major Project Component(s) {collectively, the “Praject

any and all appeals periods as provided by law shall have, expired withont an appeal, objection
or challenge having been filed, or, if filed, when such objection, challenge or appeal has been
dismissed or resolved finally and conclusively to the satisfaction of the City Manager in his or
her reasonable judgment.

{b} Flagstone shall (i} obtain and provide to the City Manager the Florida
Department of Transpontation Approvals ("FDROT Approvals™) and City Approvals for site tility
work for each of the Major Project Components on g component by component basis as
necessary and as approved by the City and as required by the Master Declaration s a condition
precedent to executing the first Ground Lease (the utility lines needed for both Hotel
Components shall be provided at the same time as the construction of the utility lines for the
Parking/Retai! Components} to begin site utility work for the applicable Major Project
{-omponent(s}, and in accordance with Composite Attachment 3 hereto, {ii) apply to the City for
Foundation Permits and commence site utility relocation work by such time period as necessary
to begin such site utility work for the applicable Major Project Components; (311} obtain and
provide any other necessary governmental approvals for commencement of construction for the
applicable Major Project Component(s}, and (iv) continue to use good faith efforts to keep active
and in full force and effect such FDOT Approvals, City Approvals, Foundation Permits, other
necessary governmental approvals, the Miami-Dade County Class I Permit for Marina which has
been previously obtained, all in order for the City Manager to review and consider the
construction schedule(s) as set forth in Subsection 6.1.8 above. Shounld any of the FDOT
Approvals, the City Approvals, the Foundation Permits, the Miami- Dade County Class I Permit
for the Marina, or any other governmental approvals temporanily lapse, (i) such lapse shall not be
a reason to extend the Ouotside Dates for construction commencement of any Major Project
Component, and {11} such temporary lapse shall not constitute an Event of Flagstone’s Default as
long as Flagstone continues to use good faith effor{s to reinstate any such lapsed FDOT
Approval(s), City Approval(s), Class I Permit, the Foundation Permits, or any other
governmental approval, as applicable. ‘

6.1.14 Establishment of Skills Training snd Employment Center Program.
City Manager shall have approved in its reasonable good-faith judgment sufficient evidence of
the establishment of a “Skills Training and Employment Center Program” at a site near the
Project in Miami, Florida which shall provide for training of the construction and operations

personnel associated with the Project in accordance with the Proposal.

&.31.15 Trust Apreement.  Flagstone and City shall have executed four (4)
counterpart originals of the “Trust Agreement” for the “Civic Arts Endowment Trust” fo be
created for the Project (which is referred to in Section 26,2 of the Ground Lease), which shall be

in form and substance reasonably acceptable to the parties.

&.1.16. Composite Attgchment 3. The parties agree that all of the conditions
precedent set forth in Composite Attachment 3 for the New Consiruction Schedule, Options to




Extend, New Payments Schedule, Related Defaults, and Notes Regarding Conditions Related
Thereto shall be a part of this Article 6. The parties agree that Compeosite Attachment 3 provides
the option for Flagstone to develop the Property on a component by component basis so that the
conditions precedent in Composite Attachment 3 may occur on & component by component
basis.

i}ewmgmm& With reference to component by wmps:msm deveiapment the City
Manager shall have received (a) subject to the terms and conditions of Composite Attachment 3
regarding time periods for cross-defaults, a form of svbordination, non-disturbance and
attornment agreement for such Major Project Component ground lessee, similar to the form
attached to the Amended and Restated Ground Lease as Exhibit “C”, where the City agrees net
to disturb such Major Project Component ground lessee notwithstanding a default hereunder, if
applicable for that time period set forth in Composite Attachment 3 or under another Major
Project Component ground lease; and (b) the City Manager shall have received a Master
Beclaration, subject to City Commission approvals as required, which, among other things (i}
provides for the necessary rights of ingress, egress, and access so that each Major Project
Component (whether developed or not) can be {inanced, developed and operated independently
in the future, (11} addresses the design, construction and provision of utility lines needed for all
Components in connection with Flagstone's construction of each Major Project Component
{whether developed or not) on a component by compenent basis or all at once, as necessary and
as approved by the City, and (i31) establishes a Master Association and transfess responsibilities
for all common infrastructure atilities and community property so that the entire Project can be
financed and developed either all at once or in phases.

6.2.1  Right of Termination.

Termination, Flagstone agrees to use diligent good-faith efforts fo cause the
satisfaction of the conditions precedent set forth in ARTICLE 8 above and Flagstone shall
promptly provide to the City Manager, from time to time, sach writlen documentation as may be
reasonably requesied by the City Manager 0 evidence the same. In the event the conditions
precedent set forth in ARTICEE 6 above are not satishied (and the City Manager has not waived
the same in writing in his or her sole and absolute discretion) on or before the applicable outside
dates as described in Section 2.1.3, City or Flagstone, so long as the ferminating party is not in
defanit hersunder {(which default has not been cured in accordance with any applicable netice
and cure penods provided for in ARTICLE 11 hereof), shall have the right o terminate this
Agreement, without cost or liability of either party to the other party, by written notice from the
terminating party to the non-terminating party delivered within five (3) business days after the
Lease Deadline, whereupon this Agreement shall be deemed terminated and of no further force
or effect as of the date of such notice and both parties shall be relieved of any and aill further
liability or obligations hereunder except with respect to any provisions hereof that are intended
by the parties to survive such termination,

6.3 Quiside Datel(s), As set forth in Section 2.1.3, the parties agree and
acknowledge that certain outside dates (collectively, the “Dutside Dates”™) are established for
each Major Project Component on Composite Attachment 3, so that when adding up all of the
time periods for satisfaction of the conditions precedent set forth in this ARTICLE 6 plus all the
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applicable extensions therefor (including, without limitation, any extensions or other reguired
time periods set forth in Composite Attachment 3 regarding the New Construction Schedule, the
Options to Extend, the New Payment Schedule and the Notes Regarding Conditions Related
Thereto) the longest possible term for this Agreement shall not continue beyond Augast 31, 2028
for both (i} the date fm‘ emering inm the iasz {}mund Lea&e(s) for the final Major Project

auknnwie:—dgc and agreg {hat mzthhstzmdmg anythmg wnt&m&d herein m the contrary, either
party shall have the absolute right to terminate this Agreement by providing written notice to the
other party if the conditions precedent set forth in Section 61 above are not satisfied on or
before August 31, 2028,

ARTICIE 7
DEVELOPMENT OF PROJECT

7.4  Bevelopment Plans. Flagstone shall, at its sole cost and expense, design and prepare all
plans required or desirable in connection with the design and construction of the applicable
Major Project Components, including, without Hmitation: (i} the Construction Plans and
Specifications, (i} all application materials necessary in connection with any MUSP Application,
{iii} all application materials necessary in connection with any NOPC Application, (iv) all
materials necessary or required in connection with obtaining the Project Approvals, the Mega-
Yacht Marina Permits (as hereinafter defined) and all other permits and approvals necessary for
the development and construction of the Project, and (v) any and all other necessary or desirable
piam* a:imwmga or mnﬁmng&, maimdmg camcepmai iayoms and artistic or arcmt@cmmi

i}eveiﬁpmem Piams shatl be mﬁtenai!y consistent with the terms and pmwemm of this
Agreement, the requirements of the Watson Island RFP, and the conditions and commutments set
forth in the Island Gardens Proposal.

?;E 3 AT : - \
of Termination. In the evem 02 a temmatwn of thm '-‘kgreement due to an Event of

Flagstone's Default, City shail be entitled to full, complete and unconditional use and ownership
of the Development Plans (subject to the rights of the architect(s) and engineer(s) who prepare
the same and any Approved Lenders” rights therein and any other persons and entities with rights
therein; it being understood that City shall have no obligation to bring current any existing
delinquencies buot shiall be obligated {o make payvments thereafter as they become due), the
Froject Approvals, the Mega-Yacht Marina Permits and all other permits andfor approvals
obtained by Flagstone in connection with the Project without payment of any consideration
therefor by City to Flagsione, Flagstone agrees that any agreement between the architect(s) and
sngineser{s) with respect 1o the Project shall provide that the City shall have the right to use such
plans with respect to the Project without payment of any additional charge therefor, Attached as
Exhibit 7.2 is g list of the Permits and Approvals held by Flagstone as of the Effective Date,
which Permits ant Approvals Flagstone shall use good faith reasonable efforts to maintain in full
force and effect.

7.3 Platting and Other Development Malters. The Plat of Watson Island Southwest
was approved by both the City and Miami-Dade County and recorded on February 7, 2007, in
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Plat Book 166 at Page 11 of the Public Records of Miami-Dade County, Florida {the “Plat”™).
The Plat includes the Property. City shall have the right from time © time o enter o
development related agreements which may impact or otherwise encumber the Property,
including, without limitetion, easements, water and sewer agreements (including, without
Hmitation, the amendment or modification of such existing agreements), road vacations, etc, and
Flagstone shall have no right to object to the same, provided that such agreements do not
materially and adversely affect, in Flagstone’s reasonable opinion, the use of the Property a5
contemplated by the Development Plans. Should Flagstone request additional changes that would
require a “Re-Plat”, then the City will continue to cooperate with Flagstone o complete such
replatting processes in an expeditions manner and Flagstone shall be solely responsible for all
costs and expenses related to such Re-Plat (which shall in no event be deemed to include any
financial obligation on the part of the City). «

i ; Subject to (i) obtaming the City
Commission’s prior wrillen appmwi {which shall include, without limitation, approval as to the
type and extent of work to be performed)}, and (i} compliance with the Board of Trustees Dived
(as the same may be modified in connection with Section 4.2.8 hereof) and Applicable Laws
{including, without limitation, obtaining the appropriate permifs necessary from the applicable
Governmental Aunthority{ies)), City shall grant to Flagstone. for use by its agents, employees and
coniractors, a license or easement to perform certain pre-approved deedging work on the
Submerged Parcel and/or a license or easement to perform certain pre-approved utility relocation
and/or other pre-development work on the Uplends Parcel {whether 3 license or an easement,
individually and/or collectively referred to hercin as the “Licmsre”’ oY “Eas‘emmt” as
applicable)}, all of which pre-approved work {the *
at Flagstone’s sole cost and expense, and in a good ar}d warkmdnhkc manner in atcardance mth
all applicable Governmental Reguirements. Each License shall be for a term not to exceed
twelve (123 months (in total for each License) and shall be revocable for any reason by City upon
thirty (30) days prior written notice. Any Easement shall be nonexclusive and for a temporary or
permanent term as necessary for development of the Project, with security deposit reguirements,
payment and performance bond requirements, and insurance requirements, all as approved by
the City Commission. During the term of any License and any Easement, City, or any of its
agents, soecessors or assigns, shall have the right to enter the Property during all reasonable
hours to examine and inspect the same. Except in the event of an issuance of such Licenses or
Basements, Flagstone agrees that, Flagstone has no right, title, interest or claim in, or to the use
of, the Propenty, all of which are waived hereby, pnless and until the occurrence of the Lease
Delivery Date, Notwithstanding anything contained herein to the contrary, in no event shall any
License or any Easement granted in accordance with this Section 7.4 hereof be deemed to permit
any party other than Flagstone, for use by Flagstone and ity agents, contractors and employess,
from using the Property as provided for herein. In connection with the Pre-Development Work,
City agrees that it shall use good faith reasonable efforts (which shall in no event be deemed to
include any financial obligation on the part of the City) o cooperate with Flagstone in
coordinating any utility relocation within the Property with the Water and Sewer Department of
Miami-Dade County. Attached as Exhibit 7.4.1 is a list of the Licenses/Fasements in effect as of
the Effective Date.




The pmﬂes hereby ackmwiedge and agree that, chmng the term of the mese or Easemmts, a8

applicable, except for the required Easement Security Deposit, no consideration {ie,
construction rent or otherwisze} will be due from Flagstone to City. In the event that this
Agreement is terminated for any reason whaisoever, (1) Flagstone shall not be entitled to
reimbursement for any of its costs and expenses incurred in connection with the Pre-
Development Work or for the value of any such improvements made by Flagstone to the
Property in connection therewith; and () except as specifically set forth in a surviving
indemnification section of this Agresment or o the exient necessary to correct any defective
work performed by F?agsmme or to complete any incomplete work which is necessary in order to
provide uninterrupted services 1o any other property owners {such costs shall be deemed 1o be
“Reimbursable Expenses™), City shall not be entitled to reimbursement for any costs or
expenses that may be incurred by City in connection with the Pre-Development Work (it being
understood that in no event shall the foregoing be deemed to impose any obligation of the part of
the City to incur any such cost or expense, but to the extent that City does incur Reimbursable
Expenses, Flagstone shall promptly reimburse the same to City within thinty (30} days afier
receipt of a written invoice, together with reasonable supponing documentation, therefor,
Flagstone shall maintain and cause its contractors to maintain the insurance referred to in Article
X1 of the Ground Lease (which is applicable to the work that is then ongoing) with respect to any
Pre-Development Work performed by Flagstone in connection with such License or
Basement{s).

Flagstone agrees to defend, indemnify and hold City
5, actions, whether legal, equitable or otherwise, costs,
damages {including reasonable attomeys’ fees and experts’ fees) and any other Hability incurred
now or in the future a8 a result of any claim, injury, death or property damage, resulting divectly
or indirectly from Flagstone's entry upon the Property and performance of the Pre-Development
Work thereon. Flagstone agrees that its access fo and use of the Property for the Pre-
Development Work shall be solely at its own risk and expense. As a malerial inducement for
City to grant the License(s) or the Basement(s}, Flagstone does heveby release, waive, discharge,
covenant not to sue, acquit, satisfy and forever discharge City and its officers, directors,
employees, agents and attorneys and the affiliates and assigns of all of the foregoing of and from
any and all liability, claims, counterclaims, defenses, actions, causes of actions, suits,
controversies, agreements, promises and demands whatsoever, at law or in equity, which
Flagstone or any of its members, officers, direciors, employess, attormeys and agents and the
affiliates and assigns of all of the foregoing had, now has, or hereafier can, shall or may have
against City or its officers, directors, employees, attorneys and agents and the affilintes and
assigns of all of the foregoing, for, upon, or by reason of any matter cause or thing whatsoever
arising out of the Livense(s} or the Easement(s), the Pre-Development Work and/ or %“»’i&gﬂt@m 3
use ﬂf the Property. The foregoing indemnification obligations of Flagstone shall survive any
expiration or termination of this Agreement. Subject to the provisions and limitations of
Florida Statutes Section 768.18, this subsection does not apply to the extent of the gross
negligence or wiltful misconduct of the City or of any representative, agent, or independent
contractor of the City,

7.6  Issuance to Flagstone of Marine Operating Permit for Existing May The
City has transferred Marine {}gmratmg Permit Ne, MOP-000306 for the ﬁmzmg marina on
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Watson Istand (the “Opex : iy, from the City to Flagstone. The Operating Permit
remmains in full force and effact in Fiagewne s name through September 30, 2012, The City shall
continue o cooperate {which shall not include any obligation for the City w0 incur any cost or
expense} with Flagstone in connection with keeping the Operating Permit in good standing. In
the event Flagstone desires to make minor repairs or improvements to the existing marina, and
such repairs or minor medifications require the Miami-Dade County Department of
Environmental Resources Management's ("DERM”} approval, City shall, provided said repairs
and renovations are approved by the City Manager, execute whatever documentation may be
reasonably reguired in order to obtain DERM's approval. Any income derived from the
operation of the existing Marina prior to the Lease Delivery Date shall belong to the City.
Flagstone shall use continuing good faith efforts to maintain the Operating Permit in full force
and effect throughout the term of this Agreement as it relates to the Marina Component and
throughout the term of the applicable Ground Lease for the Maring Component; any fatlure to
use continuing good faith efforts to maintain the Operating Perout in full force and effect shall
constitute an Event of Flagstone’s default related to the Marina Component of the Project. In the
event that this Agreement is terminated for any resson related to the Maring Component other
than the execution and delivery of the Ground Lease for the Marina Component, then, if so
requested by City, Flagstone shall take whatever actions are necessary in onder to promptly
transfer the Operating Permit back to the City. The City shall have the right (but not the
obligation), given or withheld in City’s sole and absolute discretion, upon written request by
Flagstone, prior o the execution of the Ground Lease for the Marina Component by Flagstone
and the City, to issue Flagstone a License (in accordance with all provisions of Section 7.4.1 and
in accordance with all City requirements for insurance, boading, financial security, public safety
and security for operators of City-owned facilities) to operate the existing maring and some
temporary related facilities on terms mutually agreeable between the City and Flagstone. Should
any of the approvals for the Marina Operating Permit temporarily lapse, (1) such lapse shall not
be a reason to extend the Outside Dates for comstruction commencement of the Marina
Component, and (ii) such temporary lapse shall not constitute an Event of Flagstone's Default as
long as Flagstone continues to use good faith effonts to reinstate any such lapsed Marina
Operating Permil.

7.7 ing Apurovs Flagstone has obtained its required Marina Approvals from the
County and Fiag:stane shaii use 115 “best efforts” {(as such term is defined below) to mntain in
full force and effect throughout the term of this Agreement related to the Marina Component and
throughout the term of the Ground Lease for the Marina Camgsment aii ;mmits amﬁ app‘mvaiﬁ
from Governmental Authorities (miiec?;weiy, the “Meg
required to construct and operate a maring sabsmmaai by szrmiar i sxzf: and capamt}f as m—e marina
depicted in the Island Gardens Proposal (2 “Megs-Yacht Maring™). If deomed necessary or
desirable by the City Manager, any appi:caﬂms for renewals fm" Mega-Yacht Marina Permits
shall be made with the City as the named applicant or co-applicant, as reguired by law, In the
event Flagstone is able to maintain in full force and effect all of the Mega-Yacht Marina Permits
as & condition precedent o executing the Ground Lease for the Marina Component, then the term
“Maring” as used in the Ground Lease shall mean and refer to such Mega-Yacht Marina, and
Flagstone shall develop and operate such Mega-Yacht Marina subject to and in sccondance with
the terms and conditions of the Ground Lease for the Marina Component.
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771 Best Efforts.  For purposes hereof, the term “best efforts” shall mean that
Flagstone shall take all of the following actions:

7741 Flagstone has made and shall continue to make good faith
efforts, including expending commercially reasonable amounts of funds, and use all due
diligence (including retaining consultants, professionals and experts and taking their advice} in
pursuing and in continging to maintain in full force and effect throughont the term of this
Agreement relating to the Marina Component and throughout the term of the Ground Lease
related to the Marina Component, all necessary Mega-Yacht Marina Permitis (and specifically in
taking all of the actions described in subsections ’? 7.1.2 through 7.7.1.8 below),

7712 Flagstone has diligently developed and shall continue to diligently
develop such detailed plans and specifications, drawings, schematics, sketches and other
documentation with respect to a Mega-Yacht Marina (as defined nbove) as may be necessary or
appropriate in connection with its good faith efforts in pursuing and in mamtammg in full fs:sra::e
and effect the Mega-Yacht Marina Permits (collectively, the “Mepa-Yacht Maring Plans™
Should any of the Mega-Yacht Marina Permit for the Manina te:mporan}jy Iﬁpqe, (z} wch iapse
shall not be a reason to extend the Outside Dates for construction commencement of the Marina
Component, and (i1} such temporary lapse shall not constitute an Event of Flagstone’s Default as
long as Flagsione continues to use good faith efforts © reinstate any such lapsed Mega-Yacht
Marina Permit,as applicable.

7743 Flagstone submitied the Mega-Yacht Marina Plans to the
City Manager for his or her approval in accordance with the City Manager Approval Procedures
and obtained such approval.

7.7.14 After approval of the Mega-Yacht Maring Plans by the City
Manager, with whatever modifications as were agreed upon at that time, all subject to and in
accordance with the City Manager Approval Procedures, Flagsione submitted the Mega-Yacht
Marina Plans to all necessary Governmentad Authorities and obtained the Mega-Yacht Permits (&t
heing understood that the applicable Governmental Authorities include, but are not necessarily
limited to, the State of Florida Department of Environmental Protection, the Army Cotps of
Engineers {the “Corps”), the South Florida Water Management District ("SEWMD™) and the
Miami-Dade szmy Department of Epvirosmental Resources Management (“DERM™), after
responding to and sccommodating, In a commercially reasonable manner, any reasonable
requests by such Governmental Authorities for modifications to the Mega-Yacht Marina Plans.
Flagstone informed the City Manager in writing of such modifications at that time. For any
future modifications, the City Manager shall be informed, in writing, of such modifications by
Flagstone, which shall include a legend at the top of the first page in a type face larger than that
ysed elsewhere in the notice indicating that City is to provide approval or denial with comments
within ten (10} business days pursuant to this Section 7.7.1.4. The City Manager shall have ten
{10} business days from the date of receipt of such notice to review the modifications and advise
Flagstone in writing that the modifications are disapproved. If notice of disapproval is not
delivered within the ten (10) Business Day period, Flagstone shall give a written reminder notice
to the City Manager, Hf notice of disapproval is not delivered within five (5) Business Days after
such reminder notice ts given, the modifications shall be deemed approved. The notice to review
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and the reminder notice shall sach contain legends at the top of the first page, in a typeface larger
than that used elsewhere in the request, identifying the applhicable required response time,

7.7.1.5 After Flagstone obtained consensus among the staff of the
applicable Governmental Authorities for the Mega-Yacht Marina Plans, Flagstone (a) submitted
the Mega-Yacht Marina Plans {as same may have been modified as described above) and an
| B
to the Miami-Dade County Board of County Conunissioners {the “Board”) for final approval for
the construction and operation of the Mega-Yacht Marina substantislly in accordance with such
Mega-Yacht Marina Plans, and had its representatives aitend the hearing before the Board
concerning same and persuaded the Board to approve same: and (b) submitted to the other
applicable Governmental Authorities, including the SFWMD and the Corps., the Mega Yacht
Marina Plans and the appropriate application{s) required for the issuance of the applicable Mega-
Yacht Marina Permits and Flagstone thereafter continued 1o follow np with such application(s)
including, but not limited to, appearing before the SFWMD Governing Board, until such Mege-
Yacht Marina Permit(s) were issued by such Governmental Authorities,

732 Notice and Meetines with City.  Flagstone has in the past provided and from

the Effective Date of this Agreement shall continue to provide City with at least seven {7) days
prior writien notice of any meeting with the staff of applicable Governmental Authorities. City
shall have the right to have a representative present {by telephone or in person) at each such
meeting. In addition, Flagstone shall provide City with copies of any written correspondence
between Flagstone and such Governmental Authorities in connection with the “hest efforts” steps
described in Bection 7.7.1 above for any future matters regarding the Mega-Yacht Marina.

7721 Flagstone has in the past held and from the Effective Date of this
Agreement herehy agrees o continue to have monthly meetings with City’s designated
representatives to discuss the statos of Flagstone's “best efforts” regarding the Mega-Yacht
Marina, and to keep City regulatly apprised through written updates as to what “best efforts”
have been and are being teken by Flagstone in order to satisfy s continuing obligations
regarding any future Governmental Approvals in Section 7.7.1 above and the status thereof, If,
after any such momhly meeting or after City receives any such written update, City believes,
reasonably and in good faith, that Flagstone is not using its best efforts as described in
subparagraph (¢} above, City shell, within seven (7) Business Days after receiving any such
meeting or written update, give writien notice to Flagstone stating with particularity City's belief
and the specific basis for such belief. If City fails to give such written notice within such seven
{7) Business Day period, the actions by Flagstone which are described in such meeting or written
update shall be deemed o constitute best efforts as described in Seetion 7.7.1 above up to the
last step taken by Flagsione as described in such meeting or written update, and City shall not be
entitled to submit to arbitration the gquestion of whether such actions by Flagstone constitute best
efforts.

7.7.2.2. Notwithstanding the foregoing, Flagstone shall not be required to acoept
any unreasonable conditions for continued approval(s) or repewal(s) which would compromise
the feasibility of the proposed Mega-Yacht Marina or place unreasonable financial or economic
burdens on Flagstone {either in terms of increased costs or reduced income) or unreasonable
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covenants, conditions andfor restrictions with respect to the development and operation of the
proposed Mega-Yacht Marina Component.

7.7.3 : ailur afntain Meg In the
gvent Flagstone is unabie after usmg such hcst efforts, to mamtmn in full fmca and effect all of
the Mega-Yacht Marina Permits then Flagstone shall provide written notice thereof to City. I
ity agrees that Flagstone has used such best efforts and the Mega-Yacht Marina Permits cannog
be maintained, then, the term “Maring™ a8 used herein and in the Ground Lease related to the
Marina Component shall mean such marina as Flagstone is able to construct and operate based
on the existing marina permits or such other permits and approvals from Governmental
Authorities Flagstone is able to maintain in full force and effect, and Flagstone shall develop
andfor operate such Marina subject to and in accordance with the terms and conditions of the
Ground Lease related to the Marina Component, If City does not agree that Flagstone has used
such best efforts to maintain in full force and effect the Mega-Yacht Marina Permits, then no
later than thirty (30) days after City’s receipt of written notice from Flagstone, City shall provide
written notice to Flagstone that City is submitting the matter to arbitration in accordance with
Section 7.7.4 below,; provided, however that City shall not be entitled to submit the matter to
arbitration to the extent Section 7.7.2.2 provides otherwise.

TT7.4 Arbitration. If at any time (including, without limitation, at the time
Flagstone provides written notice to City that Flagstone is unable to maintain in full force and
effect the Mega-Yacht Marina Permits) City believes in its good-faith regsonable judgment that
Flagstone has not or is not using “best efforts” to maintain in full force and effect the Mega-
Yacht Marina Permits, then City shall refer such dispute to final and binding arbitration, before a
single arbitrator {the “Arbitrator™, under the commercial arbitration miles of the American
Arbitration Association in Miami-Dade County, Florida, In determining whether Flagstone has
used its best efforts as described in Section 7.7.1 above, the Arbitrator may consider whether
Flagstone should pursue any administrative appeals. In no event shall Flagstone be required to
pursue litigation (although it may, at its option, elect to do 50}, The Arbitrator shall be selected
by the parties and if the paries are unable to reach agreement on selection of the Arbitrator
within ten {10} days after the notice of arbitration is served, then the Arbitrator will be selected
by the American Arbitration Association. All documents, materials, and information in the
possession of a party to this Agreement and in any way relevant to the clatms or disputes shall be
made available to the other parties for review and copying not later than 30 days after the notice
of arbitration is served. To the extent that a panty would be required to make confidential
information available to any other, an agreement or an order shall be entered in the proceeding
protecting the confidentiality of and limiting access to such information before a party is required
to produce such information, Information produced by a party shall be used exclusively in the
arbitration or litigation that may arise, and shall not otherwise be disclosed. The decision of the
Arbitrator shall be final, binding and conclusive wpon the parties and their respective
administrators, personal representatives, legal representatives, heirs, successors and permitted
a8SiENS,

7.8 ‘ ‘ s The parties acknowledge that on April 27, 2007,
anmvﬁaﬁa Counw, the Czty and %?*‘iagamne entered into an Agreement for Water and Sanitary
Sewage Facilities for the Project, which was subsequently amended (the “WASA
Agrecment’”) The WASA Agreement expired in September, 2009, The City agrees that with the
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approval of this Agreement, the City hereby authorizes the City Manager to approve and execute,
after consultation with the City Attomey, a new Agreement for Water and Santlary Sewage
Facilities for the Project so long as such agreement is in substantially the same form as the
original WASA Agreement.

ARTICLE S

8.1 Coordington with City,

8.1.1 Ombudsman City has appointed Public Facilities Real Estate
Manager, Aldo Bustamanie, as the City’s internal representative who is experienced and
gualified to (i) report directly to the City Manager, (i) have authority to coordinate, expedite and
respond for the City on behalf of the City Manager with respect to construction and development
issues through the fingl permitting process; and (iti) have anthonity to coordinate on behalf of the
City tenant-related issnes among the various tenants of Watson Island (the YOmbudsman™.
Among other things, the Ombudsman shall (i) lead and set schedules for the internal City review
processes with respect to Construction Plans and Specifications, for at Flagstone’s option, either
development all at once or development on a component by component basis, (i) afier the Lease
Delivery Date(s), for, at Flagstone’s option, sither development all at once or development on a
component by component basis, expedite and help deliver construction inspection approvals
{including building and fire department approvals), (iii) sfter the Lease Delivery Date(s), for at
Flagstone’s option either development all at once or development on a component by component
basis, monitor and inspect the development and construction process on City's behalf, and (iv)
otherwise represent and assist the City in coordinating the City's roles and responses and
approvals.

8.1.2 City Copsultant,  In addition to the Ombudsman, City, at the request
of Flagstone, shall retain on its behalf but at the sole cost and expense of Flagstone {which costs
shall be mutually accepiable to the parties), an outside, qualified construction, development and
fire and building consultani(s) whe shall be mutually sgreeable to City and Flagsione
(individually or collectively, the “Consultant™} to coordinate and assist in the development
processes, at Flagstone’s option either for development all at once or development on a
component by component basis, and advise Ombudsman and City Manager. Responsibilities of
the Consultant shall inclode the review of plans and development issues, assistance with
permitting and inspection issues during the construction and development process and
recommendations directly to City Manager and Ombudsman. Flagstone shall provide on-site
desk, telephone and storage space to the Consultant.

8.1.3 Cooperation. Flagstone shall cooperate fully with the Ombudsman and
Consultant, and shall promptly forward to same complete copies of plans and specifications and
other reports and information customarily provided to an institutional mortgage lender, and such
other information and materials a8 may be reasonably requested by the Ombudsman, Consultant
or City. No inspection performed by the Ombudsman and Consultant with respect to the Pre-
Development Work shall impose upon City any responsibility or Hability for any failure by
Flagstone to observe any requirements or safety practices in connection with such construction
work, or constitute an acceptance of any work which does not comply with the provisions of this
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Agreement. Ombudsman and Consultant shall provide copies to Flagstone of all reports and
records conceming construction fnspections, All matters shall be nndertaken by the parties with a
covenant of good faith and fair dealing by Flagstone and the City in reasonably complying with
their respective obligations hereunder.

8.2  LCity Manager App el Any matter requiring City Manager approval
under this Agreement oy in connection with the Project {any such matter, an “Approval
Reguiving Matter'™) shall be subject to the procedurss set forth in this Section 8.3 The

following shall apply with respect to all approvals requested by Flagstone from the City
Manager:

8.2.1 Except for thase instances expressly set forth herein where approval may be
withheld by the City Manager his or her “sole discretion” or “sole and absolute discretion”, any
other approvals o be given by the City Manager hercunder shall not be unreasonably withheld;

8.2.2 Approval or denial responses shall be given within fourteen (14) days (provided
that for submissions which require the review of Construction Plans and Specifications or new
modifications thereof which are not merely Hlems that follow from or are consistent with prior
approvals already given, thirty (30} days shall be given) of submission to City Manager of the
last piece of materially necessary writlen information; provided, however, that (i) submission of
any Approval-Requining Matter shall be accompanied by a written reguest for approval which
shall include a legend gt the top of the first page in a type face larger than that used elsewhere in
the request for approval indicating thet City is to provide approval or denial with comments
within fourteen (14} days {or thirty (30} days, as applicable) pursuant to this Section 8.23.2 (i)
Flagstone shall promptly submit to City any additional information or materiale requested by
City {provided that such request: (a) shall be made by City no later than seven (7) calendar days
of receipt by City of Flagstone’s initial submission; (b) shall be for information which is
materially necessary for the purpose of aiding the City’s review of the original submission; and
{¢} shall be limited to no more than two (2) times for any such request for additional submission),
and (iii} the fourteen {14} day approval period {or thirty (3() day, as applicable) shall not
commence pntil such additional information and materials are received by City;

8.2.3 Notice of denial shall be accompanied by reasonably specific written comments
as to the reasons for such denial and what alternatives might be acceptable to City. Denial of
approval of any Approval-Requirving Matter may be based on any reasonable grounds; however,
denial may not be given with respect to, or materially inconsistent with, any approval previously
given to Flagstone,

8.2.4 Approval or denial with comments of any resubmission of an Approval-Requiring
Matter shall be given within seven (7) business days provided that such resubmission of any
Approval-Requiring Matter shall be accompanied by a written request for approval which shall
include a legend af the top of the first page in a type face larger than that used elsewhere in the
request for approvel indicating that City is to provide approval or denial with comments within
seven {7) business days pursuant to this Section 8.2.4;

8.2.5 Inthe event that the City has not provided its approval or denial with comments to
Flagstone in accordance with the time-frames set forth above, then Flagstone shall provide a
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written reminder notice to City which specifies that City has five (8) days to so respond to such
submission, which reminder notice shall include a legend at the top of the first page in a type
face larger than that used slsewhere in the reminder netice indicating that City is to provide
approval or denial with comments within five (5) days pursuant to this Section 8.2.5. In the
event that City does not then respond within such five {5} day period, such matter shall be
deemed approved by City; and

826 If materials rosubmitted by Flagstone in connection with any constroction related
issue, which conform to all writien comments, are not subsequently approved, disagreements
may be submitied to binding, expedited arbitration.

8.3 3 i Notwithstanding anything to the contrary
contained in thz‘; Agreem::m Fiagsmne ackmwiadgas that any approvals by the City Manager of
any Approval-Requiring Matter shall in no event be deemed to be a guarantee of the City
Commission’s or any other governmental or quasi-governmental agencies’ approval of such
Approval-Requiring Matter. Any approval by the City Manager of an Approval-Requiring
Matter shall be made solely in City's capacily as the owner of the Property and not in any
governmental capacity and Flagstone shall remain responsible for obtaining whatever permits,
licenses and approvals may be necessary to improve the Property in accordance with any such
Approval-Requiring Matter, as well as all Applicable Laws. In addition, approval by the City
Manager of any Approval-Requiring Matter shall not constitute a warranty or represeniation by
City that the Project Components meet all government requirements or building codes nor that
such plans will, if followed, result in properly designed or constructed Project Componemis or
that any Project Component built in accordance therewith will be built in 2 good or workmanlike
manner. Notwithstanding anything contained fo the contrary in this Agreement, the parties
recognize and agree that certain provisions of this Agreement may require the City and/or its
boards, departments or agencies, acling in thelr governmental capacity,to counsider certain
changes in applicable City codes, ordinances, plans or regulations, as well ag fo consider other
governmental actions, All such considerations and actions shall be undentaken in accordance
with established requirements of state statute and City ordinances, in the exercise of the City's
jurisdiction under the police power. Nothing in this Agreement is intended to Hmit or restrict the
powers and responsibilities of the City in acting on applications for Project Approvals andfor
other permits and approvals which may be required in connection with the Project by virtue of
the fact that the City may have consented to such applications as a property owner horeonder.,
The parties further recognize and agree that these proceedings shall be conducted openly, fully,
freely and fairly in full accordance with law and with both procedural and substantive due
process to be accorded the applicant and any member of the public. Nothing contained in this
Agreement shall entitle Plagstone to compel the City to take any such actions, save and except
the consents to the filing of such applications for MUSP Approvals, land use approvals or other
required approvals, as mere fully set forth herein, and o timely process such applications. This
Section shall not limit the City’s obligations under this Agreement in the City’s proprietary
capacity nor limit the City's rights and responsibilities in its governmental capacities,
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ARTICLE S
DISCHARGE OF LIENS

9.1 NolLiens. Flagstone shall use reasonable efforts to not cregte or permit to be created
any Liens upon the Property or any part thereof.

8.3 g §iens.

.31 With respect to the liens listed on Exhibit 9.2.1 attached hereto as of the Effective
Duate of this Agreement {collectively, the “Existing Liens™), Flagstone shall either discharge all
existing and alleged liens, judgments and garnishments as required by Attachment 3, Section IX
and Section 2{c} of the Amended and Partial Modification or deliver to the Miami-Dade County
Clerk of Courts Registry, to be held in an escrow account as follows: {a) under Section 2{c)
under the Amended Partial Modification an amount not less than one hundred twenty five
percent {125%) of all judgments not previeusly discharged on or before January 17, 2012; and
{b} under Section IX of Attachment 3, an amount not less than the total remaining outstanding
balance of all liens, garnishments and judgments not previously discharged within one hundred
and twenty {120) days from September 15, 2011, as set forth in Composite Attachment 3. If
Flagstone slects to discharge all existing and alleged liens, judgments and gamishments prior to
the execution of this Agreement, Flagstone shall provide satisfuctory evidence of such discharges
to the City prior to this Agreement being executed. The escrow amount shall remain umtil the
first Ground Lease is executed. Such escrow deposit amount shall be incremented as and if
necessary to cover any alleged additional Hens, claims of Hens, judgments, and garnishments.

9.2.2 After the Bffective Date of this Agreement {except as provided in 9.2.1 above for
Existing Liens) and during the term thereafter of this Agreement, if any Lien shall at any time be
filed against the Property, or any part thereof, within forty-five {453} days after notice of filing
thereof, Flagstone shall cause the same to be discharged, removed, or transferred to bond in
accordance with the requirements of law. If Flagstone fails to cause such Lien to be discharged
or transferred to bond within such forty-five (45) day period, then City may, but shall not be
obligated to, discharge the same either by paying the amount claimed to be due or by procuring
the discharge of such Lien by deposit or by bonding procesdings, or by any other manner
permitied by law (provided, however, that before City pays any amounts on behalf of Flagstone
in connection herewith, City shall provide Flagstone five (3) days prior written notice of its
intent to so do so hereunder). Any amount so paid by City and all costs and expenses incurred by
ity in connection with the discharge of such Lien shall be reimbursed to City by Flagstone,
together with interest thereon at the highest lawful rate permitted by law from the date of City's
making of any such payment or incurring of any such costs and expenses until paid in full. City
shall notify Flagstone in writing of the dates and amounts of any such payments and related
interest rates thereon, and Flagsione shall reimburse City within seven (7) calendar days
following receipt of such notification.

9.3  Hold Harmless, Indemnification and Security Agreement. As reguired by City

Commission Resolution No. 10-3144 adopted March 25, 2010, Flagstone has provided the Hold
Harmiess, Indemmification and Security Agreement attached bereto and incorporated hereby as
Exhibit 8.3, Any default by Flagstone under the Hold Harmless, Indemnification and Security
Agreement shall be an Event of Flagstones Defacli under this Agreement and an Event of
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Lessee’s Defanlt under the related Ground Lease(s).

ARTICLE 10
CONDEMNATION

16,1  Material Taking.  If at any time prior to the Lease Delivery Datefs) the whole or any
portion of the Property which would have a material impact on the Project (as reasonably
determined by Flagstone and City) shall be taken by the exercise of the right of condemnation or
by agreement between City, Flagstone and those authorized to exercise such nght, this
Agreement shell, upon the written election of either party, terminate and expire a3 of the date of
such election.

10.2  Less thaw a Material Taking If at any time prior to the Lease Delivery Date for
the applicable Major Project Component a portion of the Property for such Major Project
Component which does not have & material impact on the Project {as reasonably determined by
Flagstone and City) shall be taken by any lawful power or authority by the exercise of the right
of condempation or by agreement between City, Flagstone and those authorized to exercise such
right, this Agreement shall not terminate in connection with the exercise of such right and shall
continue in full force and effect.

10.3 Award. The award or awards received in consideration of any taking (matexial or
non~material) shall be allocated between the parties based upon the parties” respective inferests
under this Agreement and the Ground Lease(s). Hach party shall bear ifs own expenses of
negotiation and hitigation with respect to the award or awards unless the parties agree 1o share
certain expenses, in which evemt the shared expenses shall be allocated between (and paid from)
the proceeds thereof, in the ratio in which the amount of the gross award payable to each party
bears to the total thereof.

RT CLE }1
11.1  Events of Flagstone's Default. Each of the following svents shall be an “Eyvent of
E iagsmm’s Default” herennder

1111 The failure of Flagstone 1o perform or observe any of the covenants, |
conditions and agreements on the part of ﬁagmm to be performed hereunder within thirty (30} |
days (unless another time period is provided in the Agreement) after written nmwe of =uch
fatlure;

11.1.2 it Flagstone (a) shall suffer or permit 1o be entered g decree or order of a
court or agency or supervisory authority having jurisdiction determining it to be insolvent or
providing for the appointment of a conservator, receiver, Hquidator, trustee or any similar Person
or entity appointed in connection with any insolvency, readjustment of debt, marshaling of assets
and liabilities, bankruptcy, reorganization or similar proceedings of or relating to & or of or
relating to all, or substantially all, of its property, or for the winding-up or Hgoidation of is
affairs and such procesdings remain undismissed or pending and unstayed for 2 period of ninety
{90 days or {b) shall suffer or permit 1o be instituted proceedings under any law relating to
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bankruptey, insolvency or the recrganization or relief of debtors to be instituted against it and
such proceedings remain undismissed or pending and unstayed for a period of ninety (80) days;

1113 If Flagstone shall (a) consent to the appointment of a conservator,
receiver, trustee, liguidator or custodian in any insolvency, readjustment of debt, marshaling of
assets and liabilities or similar proceedings of or relating to it or of or relating to all, or
substantially all, of its property or for the winding-up or liquidation of its affairs, {Iy} admit in
writing its inability to pay 8s debts generally as (they become dug, {¢) file a petition, or
otherwise institute, or consent to the msiitution against it of, proceedings to take advantage of
any law relating to bankruptey, insolvency or reorganization or the relief of debtors, or {d) make
an assignment for the benefit of its creditors;

i1.14 If Flagstone shaﬁ be dissolved without City having penmitted a successor
to the rights of Flagstone under this Agreement; or

1115 Any express, material representation made hersunder shall pmve
to have been incorrect in any material respect when made. <

11.1.6. Any failure of Flagstone to make any payment required by ‘Qompcsim

Attachment 3 hereto which fatlure is not cured within ten {10) days of the pavment due date.
11.5.7. Any failure of Flagstone to make any payment or any deposit required by

the Escrow Agreement in Article V hereof or by the Hold Hanmless and Indemnification
Agreement attached hereto as Exhibit 9.3 which failure is not cured within the cure period set
forth in such Escrow Agreement or such Hold Harmless and Inderonification Agreement as

applicable.

11.1.8, Amy fatlure of Flagstone to make the security deposit{s} required by
Article 5 hereof, which failure iz pot cured within ten (10) days of the required security deposit
date,

1118 Any Composite Attachment 3 deadline providing for a termination if such

deadline is not achteved is not to be considered a default hereunder; provided however, that
where failure to perform under Composite Attachment 3 by a certain deadline does not have a
termination right, then such type of failure to perform by a certain deadline is a default hereunder

11.2 Remedies for Flag
shall have the right to termmaze this Agmem&m :cmd r&qu:m fu} ézsinhntm 0f ih.e ﬁmciﬁ 5
Security Deposits, and the Hold Harmless and Indemmification Agreement Security Deposit(s) to
City ax liguidated damages as and for its sole remedy hersunder; it being agreed that the Article
5 Security Deposits and the Hold Harmless and Indemnification Agreement Security Deposits
represents a reasonable endeavor by the parties to ascertain that said sums wonld be the minimal
damages sufferad by City upon the occurrence of an Event of Flagstong’s Default hereunder or
pursue the remedy of specific performance for any such Bvent of Flagstone's Default.

113 City’s Default i City fails to perform or observe any of the covenants, conditions
and agreements on the part of City to be porformed hereunder within thirty {30) days after
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written potice of such failure, then Flagstone may, provided that an Event of Flagstone's Defanlt
hias not occurred, at its option: (i) terminate this Agreement and require full distribution of the
Article 5 Security Deposits to Flagstone as liguidated damages as and for its sole remedy
hereunder, it being agreed that the Article § Security Deposits represent a reasonable endeavor
by the parties to ascertain that said sums would be the minimal damages suffered by Flagstone
upon the cccurrence of a default by the City; or (if) pursue the remedy of specific performance.
Flagstone waives all other remedies it may have against City at law or in equity. Notwithstanding
any default by the City, Flagstone acknowledges that it is not entitled to any security deposit
funds under the Hold Harmmless and Indemnification Agreement {as the City has had to become
involved in lawsuits and use City time, personnel and resources due to the Existing Liens agatnst
Flagstone which were wrongly attached o the City’s Property),

14 Terminatons,

1141 Terminations by Either Party:

{a) If all of the conditions precedent set forth in Section 4.2 above are not sgtistied
on or before Auguost 31, 2028, and 30 long as the terminating party is not in default {which
default has not been cured in accordance with any applicable notice and cure periods provided in
this ARTICLE 11}, either party shall have the absolute right to terminate this Agreement,
without cost or hability of either party 1o the other panty, by wrilten notice from the terminating
party to the non-terminating party delivered within five (5) business days after the Lease
Delivery Date has passed, whereupon this Agreement shall be deemed terminated and of no
further force or effect as of the date of such notice and both parties shall be relieved of any and
all further lability or obligations hereunder except with respect to any provisions hereof that are
intended by the parties to survive such termination.

b If all of the conditions precedent set forth in Section 6.1 above are not satisfied
on or before August 31, 2028, and so long as the terminating party is not in defavlt (which
defauit bas not been cured in accordance with any applicable notice and cure periods provided in
this ARTICLE 11}, either party shall have the absolute right to terminate this Agreement,
without cost or hiability of either party to the other party, by written notice from the terminating
party to the non-terminating party delivered within five {3) business days after the Lease
Delivery Date has passed, whereupon this Agreement shall be deemed terminated and of no
further force or effect as of the date of such notice and both parties shall be relieved of any and
all further Hability or obligations hereunder except with respect 10 any provisions hereof that are
intended by the parties to survive such termination.

{c} Composite Attachment 3 attached hersto and incorporated hereby also
provides for certain rights of termination of the parties in certain events as set forth therein.

ARTICLE 12
REPRESENTATIONS BY FLAGSTONE AND CITY; DEFENSE AND BELEASE

Flagstone hereby represents and warrants to City
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1213 Existence and Capacity,  Flagstone i3 a duly organized and validly
existing limited Hability company in good standing under the laws of the State of Delaware, and
is in good standing and authorized to transact business as a foreign entity under the laws of the
State of Florida. Flagstone has full power and capacity to carry on its business as presently
conducted by Flagstone, and to enter into this Agreement and the transactions contemplated by
this Agreement.

12.1.2 ROL : Project. At ».mh time  as
Flagstone euters in to the related Gmun{i Lmse{ (3} for each ef ma applicable Major Project
Component(s), Flagstone shall represent and warrant to the City that, to the best of Flagstone’s
knowledge: (1) Flagstone has access o sufficient funds to satisfy the Initial Eguity Reguirement
regarding such Major Project Component; (it} as of the Lease Delivery Date, Flagstone will have
closed upon an Initial Constroction Loan for the applicable Major Project Component(s); and
(iiiy the total of such sums will be sufficient to carry out the development and construction of the
applicable Major Project Componeni(s) and to operate the applicable Major Project
Component(s} snd comply with the terms and conditions of this Agreement and the related
Ground Lease(s). Flagstone has done such sindies and has made such evaluations as it desms
appropriate regarding the tourism and local markets in the area surrounding Watson Island and
has deemed it desivable 1o invest in the Project, recognizing the risks inherent therein. Flagstone
acknowledges that the City shall not be liable under this Agreement for any actions taken by the
City, acting in its municipal capacity, including, without Hmitation, any actions which may
adversely impact tourism, orime, the local economy, the success of this Project, etc., and that in
ne-event shall any actions taken by the City in its municipal capacity be the basis for any cause
of action or defense of any obligation by Flagstone hercunder. Flagstone shall provide to the City
at feast thirty (30) days in advance of the proposed Lease Delivery Date for each Major Project
Component such pro forma, budget, financial, and other commercially reasonable written
information necessary for the City’s review and to determine the pro rata amount of the Initial
Equity Requirement for that Major Project Component and to determine that such Initial Equity
Reguirement has in fact been met for the particular Major Project Component. This section shall
survive any termination of this Agreement.

12.1.3 nding Oblicati This Agreement constitutes the valid and
binding ebligations of Fiagst{ma, emmceabk against Flagstong in accordance with its terms.

1214 Insurance, Flagstone currently holds the ifnsurance types, amounts and
coverages required by the City’s Risk Management Department as evidenced by its certificates
attached hereto as Exhibit 12.1.4, naming the City as an additional insured, and Flagstone will
maintain such insurance types, amounts and coverages in full force and effect throughout the
term of this Agreement. All information set forth in such Exhibit 12.1.4 18 true and correct i the
best of Flagstone's knowledge.

122 City’s Representations. City hereby represents and warrants to Flagstone that the

Property is free of any encumbrance or restriction other than those disclosed in Exhibit 12.2
attashed; hemm, as the samme may be ug}éate(i at Fiagsmﬂe‘s r&quest and Fiag%mne’ ﬁxg}eme {the




Permitted Title Exceptions, City shall not permit sny liens or other encumbrances to be filed
against the Property.

Hep ‘ 1 g ; Flagstone hereby  expressly
acknowledges and agrees ti‘;at in connection wﬁh the Watson Island REP or otherwise:

12.31 City makes and has made no warranty or representation whatsoever as to
the condition or suitability of any portion of the Property for Flagstone’s purposes;

1332 City makes and has made no warranty, express or implied, with regard to
the accuracy of any information furnished to Flagstone, and City shall not be bound by any
statement of any broker, employee, agent or other representative of City;

12.3.3 City has made no representations, warranties or promiges to Flagstone not
explicitly set forth herein,

1234 City makes and has made no representation or warranly, express or
implied, with regard o the likelthood that the remainder of Watson Island will be developed or
as to the precise type. or gquality of improvements that will be constructed thereon or the timing
of the same; and

12.3.5 City makes and has made no representation or warranty, express ov
implied, concerning any portion of the Property, their condition or sny other thing or malter
directly or indirectly related thereto or hereto including, without limitation, no warranty,
merchantability, or fitpess for any particular purpose or relating to the absence of latent or other
defects.

13.3.6 Defense and Release. The pasties believe that this Agreement and
the form of Ground Lease(s) attached hereto are comsistent in all meterial respects with the
Watson Istand RFP and Island Gardens Proposal. Nevertheless, Flagstone scknowledges and
agrees that the Watson Island RFEP, the Island Gardens Proposal, this Agreement andlor the
Ground Lease(s) may be challenged by private third parties for various reasons. Flagstone agrees
te defend City, its officials, employees, sgents and representatives against any and all claims
arising from, out of or in connection with or otherwise relating to any such challenge.
Furthermore, Flagstone acknowledges and agrees that City shall have no liability whatsoever to
Flagstone or any Investors in Flagstone and/or the Project in connection with any such challenge
or otherwise and notwithstanding that the foregoing acknowledgement that City shall have no
such lability, Flagstone hereby forever waives and releases City from any such lisbility, now or
hergafter arising. The foregoing defense obligations of Flagstone and release shall survive any
expiration or termination of this Agreement,

A,RTECLE 13

1331 Assienment.

13.1.1 v I (113 In no event shall Flagstone be permitted o assign
its rights andfor obizgatmns under this Agreement (it being understood that in no event shall the
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foregoing be deemed to probibit Flagstone from obtaining equity investments therein, subject to
the provisions of Section 6.1.3); provided, however, and subject to the change of control and
transfer, only to the extent that such transfer does not decrease the Lessee’s Voting and
Operational Control less than Fifty Percent (50%) of the ownership interest as further defined
under the provisions of the applicable Ground Lease(s) (which were prepared 1n accordance with
the requirements of the RFP and the Island Gardens Proposal), Flagstone shall be permitted to
make assignments, enter into subleases for sach Major Project Component, obtain equity
investments in the Project, and effect other transfers to the extent not in conflict with the
requirements of, and the resulting change of control, permitted transfers, and other applicable
provisions of the form of Ground Lease(s) .

13.31.2 By City. In no event shall City be permitted o assign its rights
andfor obligations under this Agreement.

132 NMotices. Any notices or communications under this Agreement between the parties
shall be in writing and delivered to the persons at the addresses specified for notices to such
parties in the Ground Lease. All notices shall be deemed received when actually delivered, if
delivered by hand, facsimile transmittal or by a nationally recognized overnight delivery service.
Bach party may substifute one or more times the persons and the addresses to whom notices and
communications shall be sent o, but such change shall not be effective until the other party
receives such communication in accordance with this Section 13.2.

13.3  Applicable Law This Agreement shall be governed by the laws of the State of

Florida.

13.4  Severability. I any term, covenant or condition of this Agresment or the application
thereof to any Person or circumstances shall, to any extent, be determined by the sppropriate
judicial authorily to be illegal, invalid, or unenforceable, the remaining lerms, covenants and
conditions of this Agreement or application of such terms, covenants or conditions to Persons or
circumstances other than those as to which i is beld invalid or unenforceable shall not be
affected thereby and each term, covenant, or condition of this Agreement shall be bound and
enforced 1o the fullest extent pussible by law,

133 Waiver/Deferral.  No waiver or deferral of any term, provision, condition or covenant
of this Agreement by any party shall be deemed to imply or constitate a further waiver by such
party of any other term, provision, condition or covenant of this Agreement. Any walver or
deferral hereunder must be waived or deferred in writing by the waiving or deferring party.

Y Nothing contsined in this Agreement shall be
construed so as to confer upon any other party the rights of a third party beneficiary.

for the enforcement of this Agreement, or because of an alleged dispute, breach, default or
misrepresentation in connection with any provision of this Agreement, the successful or
prevailing party or parties shall be entitled to recover reasonable attorneys’ fees, court costs and
all expenses (including, without lmitation, all such fees, costs and expenses incident o
arbitration, appeliate, bankrupicy and post-judgment proceedings), incurred in that civil action,
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arbitration or legal proceading, in addition to any other relief {o which such party or parties may
be entitled. Altorneys’ fees shall include, without limitation, paralegal fees, investigative foes,
administrative costs and all other charges billed by the attorney to the prevailing party,

13.8 Entire Apreement.  This Agreement and the Ground Lease(s) (to the extent in effect)
represent the entire agreement between the parties hereto and supersede any and all previous
agreements and understandings, whether written or oral, between the parties. No representations,
inducements, promises or agresments, oral or otherwise, between the parties not embodied or
described in this Agreement and the Ground Lease(s) (fo the extent in effect) shall be of any
force or effect. No modification or amendment of this Agresment shall be binding upon the
parties usless such modification or amendment is in writing and is signed by the party to be
bound thereby.

139 Headinps.  The titles of the several clauses and paris of this Agreement are inserted
for convenience of reference only and shall be disregarded when construing or interpreting any
of its provisions. \

13.10 References. Except as otherwise specifically indicsted, all references fo Asticle,
Section and Subsection numbers refer to Asticles, Sections and Subsections of this Agreement
and all references to Exhibits refer o the Exhibits attached hereto, and all references to
Attachments refer to Attachments attached hersto, which exhibils and attachmenis are
incorporated herein by this reference. The words “herein”, “hereof”, “hercunder”, “hereinafter”
and words of similar import refer to this Agreement as 2 whole and not to any particular Arnticle,
Section or Subsection of this Agreement. Unless expressly stated to the contrary, reference to
any Article includes sll of the Sections contained therein, and reference to any Section inclades
the Subsections contained therein. The tenms “include” and “including”™ shall be construed as if
followed by the phrase “without being limited to.” :

1311 Brokers Each of the parties represents and warranis that such party has dealt with
no broker or finder in connection with any of the transactions contemplated by this Agreement,
and, insofar as such party knows, no broker or other Person is entitled to any commission or
finder’s fee in connection with any of these iransactions. The parties each agree to indemmify,
defend and hold harmless one another against any loss, lability, damage, cost, claim or expense
incurred by reason of any brokerage commission or finder's fee alleged to be payable because of
any act, omission or statement of the indemmifying panty, which indemnification shall survive
any termination of this Agreement.

1312 No Partnership or Joint Ventu
shall be construed in any manner or under any circumstances whatsogver as creating or
establishing a partnership or a joint venture between City and Flagstone, or as constituting
Flagstone as the agent or representative of City or City as the agent or representative of
Flagstone for any purpose or in any manner whatsogver,

13,13 Counterparis. This Agreement may be executed in one or more counterparts,
“each of which shall be deemed an original, but all of which taken together shall constitute one
and the same instrument, Confiomation of execution by electronic transmission of a facsimile
stgnature page shall have the same effect as original signatures.
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13.14 Venue and Jurisdiction, The parties acknowledge that a substantial portion of the
negotiations, anticipated performance, and execution of this Agreement ocourred in Miami-Dade
County, Florida. Except for matters to be resolved in accordance with specific Arbitration
provisions described herein, the parties agree that any disputes, civil actions, or legal proceedings
arising out of or relating 1o this Agreement shall be brought in the courts of record of the State of
Florida in Miami-Dade County, Florida, or in the United States Distriet Court, Southern District
of Florida, Miami-Dade County Division, Each Party consents 1o the jurisdiction of such courts
in any such civil actions or legal proceedings and waives any objections to the laying of venue of
any such civil action or legal proceeding in such court{s). Service of any court paper may be
effected on such party by mail, as provided in the Notice provisions of this Agreement, or in
such other manner as may be provided under applicable laws, rules of procedure, or local rules.

................................ The parties hereby knowingly, irrevocably, voluntarily,
and intentionally waive any right either may have to 2 trial by jury in respect of any action,
proceeding, or counterclaim, based on, or srsing out of, under or in connection with this
Agreement or any amendment or modification of this Agreement, or any other agreement
executed by and between the parties in connection with this Agreement, or any course of
conduct, course of dealing, statements {whether verbal or written) or actions of any party hereto,
This waiver of jury trial provision is a material inducement for the parties o enler into this
Agreement,

Tury Trial.

13,18 Waiver of

_______________________________________________ Flagstone agrees to comply with the applicable conflict of
interest provisions of the Code of the City of Miami, the Miami-Dade County Code, and the laws
of the State of Florida as such are amended from time o ime. No member, official, or smployee
of the City shall have any personal interest, direct or indirect, in this Agreement or the Ground
Lease(s), nor shall any member, official, or employee participate in any decision relating to this
Agreement which affects his or her personal interests or the interests of any other Person {as
defined in the form of Ground Lease{s}} in which he or she i3, directly or indirectly, interested.
Mo member, official, or employee of the City shall be personally lisble to Flagstone, its
SHCCESSOrs O assigns, of anyone claiming by, through, or under Flagsione or any sucoesser in
interest to the Property, in the event of any default or breach by the City or for any amount which
may become due to Flagstone, Hs successors, and assigng, or any successor in interest to the
Property, or on any obligation under the terms of this Agreement or under the Ground Lease(s).

13,16 No Conflicis of Interest,

{SIGNATURES FOLLOW]

{Remsinder of Page Intentionally Left Blank)
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IN WITNESSE WHEREQOF, City and Flagstone have caused this Agreement to be executed as
vequired by law as of the date set forth beside the parties signatures below,

THE CITY OF MIAMI, a municipal corporation

Attest: of the State of Florida

By: By:

Mame: Priscilla A. Thompson Name: Johnny Martinez, P.E,

Title: City Clerk Titde: ity Manager

Date: Date:

APPROVED AS TO FORM AND APPROVED AS TO INSURANCE
CORRECTNESS: REQUIREMENTS:

By: By:

Name: Julie O. Bru Name; Calvin Ellis

Title: City Attomey Title: Drirector of Risk Management

Sworn to and subscribed before me this ___ day of 2011, by ,
who { }1s personally known 1o me, or { ) has produced as identification.

Notary Public

My commission expires;
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My commission expires:

SN LNDANERSERA

o MY COMMISSION £ DD 300403
EXPIRES: July §§, 2812
ppesn® ok i Huspe oy Serons

FLAGSTONE ISLAND GARDENS LLC, 2
Delaware limited liability company

By FLAGSTONE DEVELOPMENT
CORPORATION, a Delaware corporation, ifs
Managﬁng ,P‘azma )

By o DT 2K
Name: Mehmet E’a“yrak ;
fis: Pmszé&ni’ ’
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Exhibit A

LEGAL DESCRIPTION OF UPLAND PARCEL

Commence af g point shown marked by an 3/8” diameter iron rod and Cap Stamped FD.OT,,
shown as P.T. Sta. 25+50 on the “Official Map of Location and Survey of 3 portion of Section
8706, designated as part of State Road A-1-A in Dade County, Florida”, prepared by the State
Road Department of the State of Florida, as recorded in Map Book 36, at Page 71 of the Public
Records of Dade County, Florida, Said point being the point of tangency of the original center
line of the Douglas MacArthur Causeway running Easterly and South Easterly from the Westerly
lirnits (West Bridgey of Watson Island as shown on Sheet 3 of the State Road Departrent Right-
of ‘Way Map, Section No, (8706-112) 87060-2117, revised March 23, 1939, said most Northerly
curve having a radius of 1432.69 feet and a central angle of 62° 00" 00 seconds”; thence South
39% 51 26" West departing radially from said centerling a distance of 987.36 feet 1o 3 Projected
Bulkhead line; thence North 17° 127 217 West along said bulichead ling, a distance of 238.86 feet
to the point and place of beginning, thence North 17° 12° 21" West continning along said
bulkhead line & distance of 924,70 feet to the Scutherly right of way line of State Road A-1-A
Douglas MacArthur Causeway; thence along said Southerly right of way line the following
courses and distances; South 89° 10° 55 East, a distance of 73,08 feet; thence North 86” 44" 00
East, a distance of 67.09 feet 0 non-tangent curve concave to the Northeast whose radial line
bears North 39° 2%° 18" East having a radius of 160,00 feet and central angle of 22% 08" 33"
thence along said curve an we length of 61.88 foet; thence South 727 40" 13" Hast continning
along said Southerly right of way line a distance of 276,49 fesl; to a curve concave to the
Southwest having a radius of 600.00 feet and central angel of 46° 17" 39" thence along said
curve an arc length of 484.79 feet to a point of tangency; thence South 26° 22' 36" East
continuing along the southwesterly right of way line of State Road A-1-A, & distance of 196.59
feet: thence South 54° 07 39” West Departing Said right of way line, a distance of 532.16 feet;
thence North 35% 34 03" West, a distance of 132.74 feet; thence South 54° 07° 39" West, a
distance of 150.14 feet to the point of beginning.

46



Exhibit A (Cont,

Commence at a point marked by an 5/8” diameter iron rod and Cap Stamped FD.OT,, shown as
P.T. Sta. 25+50 on the “Official Map of Location and Survey of a portion of Section 8708,

designated a8 part of State Road A-1-A in Dade County, Florida”™, prepared by the Biate Road

Department of the State of Florida, as recorded in Map Book 36, at Page 71 of the Public

Records of Dade County, Florida. 5aid point being the point of tangency of the onginal center
line of the Douglas MacArthur Causeway running Easterly and South Easterly from the Westerly

Hmits {West Bridge) of Watson Island as shown on Sheet 3 of the State Road Department Right-

of-Way Map, Section No. (8706-112) 87060-2117, revised March 25, 1959, said most Northerly

curve having a radius of 1432.69 feet and a ceniral angle of 62° 00 00”; thence South 59° 517

267 West departing radially from said centerline, a distance of 987.36 fest to a projected

bulkhead line; thence North 17° 127 217" West along seid bulkhead line, 2 distance of 238.86 fest

to the point and place of beginning; thence South 48% 32" 57" West departing said bulkhead line

a distance of 5350.92 feet to a point of intersection of lines of turning basin limit as established by

U8, Army Corps of engineers and position by coordinates North 527,878.62 feet, East

§26,135.22 feet (based on North American Datum 1983-NACS3Y; thence North 31° 03 5O

West, along the limits of said turning basin a distance of 428.44 feel to a point of intersection

with the East right of way line of the intracoastal waterway; thence North 03° 277 547 West

along said Bast right of way line a distance of 874.43 feet to a point of intersection with the

Southerly right of way line of said Douglas MacArthur Causewsy, sald point of intessection

being & point on a curve concave Southerly and having a radius of 10,716.59 feet, a radial line to

said polnt bears South 01° 157 157 East; thence run Easterly for 387 .46 feet along the arc of said
curve and along said Southerly right of way lne, through a central angle of 02° 04" 17 o 2~
point of tangency; thence South 89° 10° 35" East continuing Fasterly along the said Southerly

right of way line, a distance of 31.87 feet more or less to a point of intersection with an existing

hulkhead line; thence Scuth 17° 127 21” East along said bulkhead line a distance of 924.70 feet

to the point of beginning.
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Exhibit B
Diefinilions

Any capitalized term used but not defined in this Agreement, including, withowt

limitation, this Exhibit B, shall have the meanings assigned to the same in the Ground Lease.

1.1

1.2

L3

1.4

1.3

L6

1.7

1.8

1.9

Lig

“AAAY shall have the meaning ascribed to such term in Section 6.1.1 of this Agreement.
“Apreement” shall mean and refer to this “Agreement to Enter into Ground Lease” by
and between City and Flagstone.

“Aprcement Security” shall mean and refer o the Easement Security and the Hold

Harmless, Indemnification and Security Deposit and the Security Rent Deposit
collectively.

*Amended Partial Modification of Restrictions” shall have the meaning ascribed fo such
term in Section 4.2.5(a) of this Agreement.

“Approval-Requiring Matter” shall have the meaning ascribed to such term in Section

8.2 of this Agreement.
“Board of Trustees” shall have the meaning ascribed to such term in Section 4.3.3(a) of

this Agreement.

“City_Manager” means the sdministrative head of the City’s government who is
authorized to execute this Agreement and other documents, including notices required
hereunder.

“Cit
submittal by Flagstone and review and approval by the Chief Executive Officer of any

Manager Approval Procedures” shall mean and refer to the procedures for

3

Approval-Reguiring Matter as deseribed in hereof.

“City” shall have the meaning ascribed to such term in the first paragraph of this
Agreement.

“Completion Date” shall mean that date upon which the earlier of a temporary certificate
of occupancy or a certificate of occupancy has been issued for the completion of
constraction.

“Commence(s) Construction” shall mean that all material plans and permits are approved

and issued and the actual act of physical construction has begun.
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1.12

13
L.14

15

1.16
1.17

1.18

.19

“Construction Plans and Specifications™ shall have the meaning ascribed to such term in

Section 6.1.1 of this Agreement.
“DCA” shall have the meaning ascribed to such term in Section 4.2.2 of this Agreement.

“Development Plans” shall have the meaning ascribed to such term in Section 7.1 of this

Agreement.

“Development Team” shall bave the meaning ascribed to such term in Section 6.1.4 of

this Agreement.

“Disclosed Investors” means all Investors other than Non-Disclosed Investors.
“Disgualified Person” means any Person who: {1) shall have committed a material breach
under any lease or other written sgreement with City; (if) has had any criminal felony
cenvictions within the immediately preceding ten (10) years) (iil) has a widespread
reputation {as evidenced by newspaper articles or other media reports of the mainstream
press which are not subsequently retracted) for cotrupt or unlawful business dealings; or
{iv) is named on any list issped by a Govemnmental Authority of individuals andfor
entities engaged in terrorist activities, including, but not limited to, the following: {a} list
of Specially Designated Tervorists {SDTs) issued by the Office of Foreign Assets Control
("OFAC”) pursuant to Executive Qrder 12947; (b) list of Specially Designated Global
Terrorist (SDGTs) 1ssund by OFAC pursuant to Executive Order 13224 and (¢} list of
Poreign Terrorist Organizations (FT0s) issued by the Secretary of State,

“Downtown DRI shall have the meaning ascribed to such term in Section 4.2.2 of this
Agreement.

“Easement Deposit™ shall have the meaning ascribed to such term in Section §.1 of the
Agreement.

“Easement Security LOC” shall have the meaning ascribed to such term in Section 3.1 of

the Agreement.
“Easement Security” shall mean and refer to gither the Initial Deposit or the Initial LOC
as elected by Flagstone pursuant t© Section 8.1,

“Effective Date” shall have the meaning ascribed to such term as described in the first

paragraph of this Agreement.
“Bscrow Agent” shall mean and refer to Shutts & Bowen LLP, whose address is 1500
Miami Center, 201 South Biscayne Boulevard, Miami, Florida 33131, or such other
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1.26

1.27

1.28

1.29

1.30

Escrow Agent determined from time to time by the partics depending upon the
circumstances of the Basement Security, the Security Remt Deposit, the Hold Harmiless,
Indernnification, and Secunty Deposit, and any other security reguired under this
Agreement and Composite Attachment 3,

“Escrow Agreement” shall have the meaning ascribed o such term in Section 8.3 of this

Agreement.

“Event of Closure” shall mean and refer to any time periods that the City of Miami,

Miami-Dade County or the State of Florida (or any of its applicable departments or
agencies) are closed due 1o 2 significant gvent (such as Acts of God or terrorism, efc.} and

such closure has 3 reasonably demonstrable effect on Flagstone’s ability to obtain its

Project Approvals hereander or the City’s ability to satisfy its conditions precedent in

“Bvent of Closure” as used in this Agreement be deemed to: (1) allow any extensions for
more than six {6) months in the aggregate; andfor (i) include, without Hmitation, normal
and customary closures of such governmental offices for weekends and holidays,

“Event of Flagstone’s Default” shall mean and refer to those events which shall constitute
a default by Flagstone under this Agreement and which are set forth in Section 11.1
hereof. : |
“Flagstone” shall have the meaning ascribed to such term in the first paragraph of this
Agreement,

“Carnishments” shall have the meaning ascribed to such term in ARTICLE 7 of thig
Agreement.

“Ground Lease(s)” shall mean and refer to (i) the one ground lease if Flagstone shall
determing lo develop the Property all at once, and (i) the multiple ground leases if
Flagstone shall determine to develop the Property on a component by component basis,

all to be executed by the parties as provided herein and as described in Section 2.2, a

form of which shall be attached hercto as Exhibit C.

" shall mean and refer o the

“Hold Harmless, Indemnification, and Security Deposit(s)

types and amounts of securily deposits required by Section IX of Composite

Attachment 3 and Section 9.3 of this Agreement.
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131

1.32

1.34

135

1.37

1.38

1.39

140

141

142

“Tovestor(s)” means: {3} all Persons now or hercafier having an equity interest in the
Project; {i1) any direct or indirect legal or beneficial owners of interests in all of the
equity investors in the Project; and {ii}) holders of any note, debenture, monigage or other
security instrument i any Project Componeni(s) andfor Flagstone, other than an
Approved Lender (as defined in the Ground Lease).

“Investor List” shall have the meaning ascobed 1o such term in Section 4.1.3 of this
Agreement

“Investor Questionnaire” means a questionnaire prepared by the Financial Advisor as part

of the initial screening process for Disclosed Investors, the form of which shall have been
mutvally agraeé upen by the Financial Advisor, the City Manager and Flagstone.

“Island Gardens Proposal” shall mean and refer to Flagstone’s proposal te the City in
response to the Watson Island RFP, entided “Island Gardens at Watson Island RFEP”
dated July 13, 2001,

*“ludement” shall mean and refer to any and g}l judgments of any kind, which might be or

become an encumbrance upon the assets of Flagstone in relation to the Property and for
the project or any part thereof, as referenced in Anticle 9 hereof.

“Lease Delivery” shall have the meaning ascribed to such term in the first pavagraph of

this Agreement,

“Lease Delivery Date™ shall have the meaning ascribed to such term in Section 2.1.3 of
this Agresment

“Lien” shall mean and refer 1o any and sl Hens, encumbrances, mongages, pledges,
security interests, collateral assignments or charges of any kind, which might be or
becone a Ben upon the Property or any part thereof.

“Maior Project Components” means those certain components and amenities of the

Project more particularly set forth on Exhibit E of the Ground Lease.
“Mator Use Special Permit™ has the meaning ascribed to it in Arnticle 17 of Ordinance
11004, as amended, the Zoning Ordinance of the City of Miami, Florida.

“MUSP_ Application” means any and all of the information reguired or otherwise

necessary in connection with the obtaining of the Major Use Special Permit,
“MUSP Approval” shall have the meaning ascribed to such term in Section 4.2.3 of this

Agrecment.
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1.45

1.46

1.47

1.48

149

“NOPC” shall have the meaning ascribed to such term in Section 4.2.2 of this
Agreement.
“NOPC Application” shall have the meaning ascribed to such term in Section 4.2.2 of

this Agreement.
“MOPC Approval” shall have the meaning ascribed to such term in Section 4.2.2 of this

Agreement.
“Open for Business” shall mean the earlier of the date that the applicable Major Project

Component receives either its temporary cettificate of occupancy or its certificate of
CCCHPARCY.
“Operating Team” shall have the mesning ascribed to such term in Section 6.1.5 of this

Agreement

“Organizational Documents” shall have the meaning ascribed to such term in Section
4.1.4 of this Agreement.

“Partial Modification of Restrictions” shall have the meaning ascribed to such term in
Section 4.2.5 of this Agreement.

“Pavment and Performance Bond” shall mesn and refer (o such payment and

performance bonds which are required t© be obtained, or caused to be obtained, by

Flagstone pursuant to Section 6.1.9 hereof prior to issuance of the master building permit

for the Property, which payment and performance bonds shall be in favor of City, in
amounis acceptable to City with respect {0 the work to be performed by the general
contractor(s} for the Project and such of the subcontractors as shall be requived by City,
shall be issued by a company approved by City and shall otherwise be in form and
substance acceptable to City.

“Person” means any natural person, trust, firm, partnership, corporation, joint ventore,

association, company, or any other legal or business entity investment enterprise.
“Project” shall mean and refer to the development of the Propenty and the construction of
the Major Project Components {also known as the Project Components) therein,

“Project Approvals” shall have the meaning sscribed to such term in Section 6.1.13a) of
this Agreement.

“Project Components” means those certain components and amenities of the Project more

particalarly set forth on Exhibit E of the Ground Lease,

3
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1.58

1.36

1.58

1.61

“Property” shall have the meaning ascribed to such term in the first recital of this
Agresment.
“Security Deposit” shall collectively mean and refer 1o any of the Easement Deposit, the

Security Remt Deposit and the Hold Harmless, Indemnification, and Security Deposit.
“Start{s) Construction” shall mean that all material plans and permits are approved and
issued and the actual act of physical construction has begun.

“Total Security” shall mean and refer 1o the Easement Security, Security Rent Deposit,
and the Hold Harmless, Indemnification, and Security Deposit collectively.

“Watson {sland REP” shall mean and refer to that certain Mega Yacht Marina and Mixed
Use Waterfront Development Opportunity - Watson Island Miami, Flonda Request for
Proposals dated February, 2001, as amended.

LAt
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Exhibit 3.3.1

Exnvironmental Consuliants

PBS & I {Post Buckley) - Contact: William Pitcher

Langan Engineering & Environmental Services - Contact: Christina Gonzalez

K & B Kaderabek & Barreiro Consultants, Inc. -Contact: Thomas Kaderabek
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Exhibit 3.8
Insurance

Commercial General Liability insurance on a commercial general Lability coverage form
with “broad form” coverage, or its equivalent, including contractual Hahility, producis
and completed operations, personal injury, and premises coverage agamst those sums that
the insured becomes legally obligated to pay as damages in connection with any and all
claims, demands or actions, bodily injury, death or property damage ocourring in the
Property, the limits of which shall not be less than One Million Dollars (8§1,000,000) per
occurrence combined single Hmit for bodily injury and property damage.
Pollution/Bnvironmental Impairment Lisbilily insurance coverage to be provided by
Flagstone's contractors performing the Inspections on a claims basis (provided that such
policy pertod must be for & minimum of six {6} vears from and after the date of the
Inspections} with limits of One Million Dollars ($1.000,000) per occurrence, providing
coverage for the damage caused by spillage of any fuel, petroleum, products or any other
“hazardons substances”, “hazardous materials” or “toxic substances” (as defined in any
and all state, local, or federal laws, rules, repulations snd orders penaining to
environmental, public health or welfare matiers), whether those substances are solid,
hquid or gaseous. Said policy of insurance shall also provide coverage for the cost of
cleanup of the affected area and for the removal, transportation and safe digposal of any
contaminated area,

Automobile Liability insurance covering all owned, non-owned, and hired vehicles used
in conjunction with Inspections of the Property, The policy or policies of imsurance shall
contain such limits as may be reasonably requesied by the City from time to Hime but not
less than Five Hundred Thousand Dollars (3500,000), Weorker's Compensation insurance
in the amounts and types required by Chapter 440, Florida Statues. Only Flagstone need
be named as insured.

The limits set forth in paragraphs (1), (2) and (3) above shall be issued by an Insurance

Company maitaining an “A” rating and Financial Strength of “77,
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Exhibit 4.1.1
Title Matters

Por purposes hereof, all references to “Schedules™ shall refer to those certain Schedules
attached to that cedain Chicago Titié: Insurance Comnpeny (“Title Insurer”™ AL.T.A.
Commitment for Lessehold Owner's Policy with an Effective Date of Iune 8, 2002 at 11:00 PM
{a copy of which is attached hereto).

1. Por purposes of deleting ftems 3, 4 and § of Schedule B-Section | and Ttem Z.e of
Schedule B-Sectinn 2 {as well modifying Item 2.g of Schedule B-Section 23, Clty shﬁil provide
Title Insurer confirmstion that there sre no outstanding taxes and/or municipal lens (ie., proof
of payment or exemption fom taxstion). Flagstone shall provide Title Insurer and City
Commission that there are no outstanding texes, lens, judgments, or gamishments against the
Property and/or against Flagstone as and if applicable {i.e., pmofof payments or sxemptions).

2. For purpnses of deleting Item 7 of Schedule B-Section 1 and Items 1, 2.a, 2.4, 4
and 17 of Schedule B-Section 2, City shall provide Title Insurer a No Lien, Possession and Gap
Affidsvit executed on hehalf of the City {stating, smong other things, that there are no parties in
possession or having a right fo possession of any portion of the F’mp&ﬂy}, in form and content

reasonably satisfactory to Title Insurer,

3. Ttem 9 of Schedule B-Section 1 and Htem 8 of Schedule B-Section 2 refer to the
1949 deed from the Board of Trustees of the Internal Improvement Fund {the “Lrustess”). City
shall vse reasonable, good-faith efforts to obtain Fom the Trustees: (I} a release of the right of
sntry with respect to the o, gas and mineral reservations contained in this deed (provided that
the same not be deemed to require City fo inour any monetsry obligation other than normal and
customary application fess which may be charged in connection therewith); (i} a termination
and/or release of Hems 15 and 16 of Schedule B-Section 1, In Horm aud content reasonably
satisfactory to Tile Insurer to delete the same; and (i) the Amended Partial Modification of

Restrictions.
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4, City shall provide to Title Insurer the resolution and letter described in Ttem 11 of
Schedule B-Section 1, in form and content reasonably satisfactory to Title Insurer 50 a3 to delete
this item.

3. City shall provide {o Title Insurer the affidavit described in Item 13 of Schedule
B-Section 1, in Borm and content reasonably satisfactory to Title Insurer 5o 8y to delete this itern,

&. As to Hems 9 and 10 of Schedule B-Section 2, City shall use reasonable, good-
faith offorts to obtain from the Miami-Dade Water and Sewer Authority Department (“WASD™),
written confirmation that the water and sewer facilities described it these documents have been
properly completed, conveved andfor dedicated and accepted by WASD, eto. (if such is the case
at the thoe of exsontion ag of the Lease Delivery Date), and that the City has otherwise fally
complied with the terms and conditions of these documents,  As specifically, Flagstone shall
provide to the City written confirmation from WASD that the water and sewer facilities
described in the applicable documents have been properly completed, conveyed, andfor
dedicated and accepted by WASD, ete. (if such is the case st the time of execution ag of the
Lease Delivery Date) and that Flagstone bas otherwise fully complisd with the terms and
conditions required of Flagstone under those documents including the Amended and restated
Agresment to Foter into Ground Lease and Composite Attachment 3 therefo,

7. All references fo “Schedules” in the foregoing shall also refer to those
mn&pun&i’zﬁg schedule items in thet certain updated title commnitment with an Effective Date of
November 9, 2011 st 11:40 P.M. {2 copy of which is attached hersto) (the “Update”}.

8. City and Flagstone shall work together fo satisfy sny other matters which appear
on the Update provided that resolution to any other matters are at no costs to the City,

by



* @ SEiceps Title Insurance Company

Shutts & Bowen LLP
201 South Biscayne Boulevard, Sulle 1500
Miamd, PL 33133
305-358-6300
305-301-0882

Chicago Title Insurange Company
Reviged: November 23, 2011

COMMITMENT FOR TITLE INSURANCE
SCHEDULE A

Order No.: 3044159
Customer Referencs: 18857-0013

1. Effective Date: Novernber 08, 2011 at $1:40 PM.

2 Policy or Policies to be issued: Premiury $TED

& ALTA Leacehold Owners 2006 with Flodds Modificationgs with ALTA £3-06 Endorsament

Froposed Insured: Flagstone Island Sardens, LLC, 2 Delaware imited Hability company,
ffk/a and successor by merger to Flagstone Properties LLG, a Florida timited Hability

company
Proposed Amount of Insurance: To Be Determined
The estate or interest in the land described or referred o in this Commitment is:
Leasehald ‘
Title o the Lessehold gstate or interest In the land iz at the Effective Date vested in:

City of Miaml, a municipal corporation

‘The land referred to in this Commitment Is describad in Exhibit "A* attached hereto and made part

frersof.
Countersigned:
By
Authorized Officer or Agent
m.m ﬂammitmant {Eef 1?! ﬁﬁ}
D108 iofi2 ith Florlds Modificalions)
PrIghE ARETICRn Lutith §I0e ASIAIRNON. Al FEHes Festrved. TRe DAE OF LS DORY it rastricied (o ) ‘

2T Hoemngs snd ALTA inerobens s god sanding s of the dits of vse, Al othee ees sie prokibited,
epsistad aader fivenss Bam the Amerloan Lt Tiths Assoctelion .




~ ; e o Blddal
8} Chidcage Title Insurance Compaay Custamer Refe?arg«?; Hgﬁﬁaﬁ?*mig
SCHEDULE B SECTION I

REQUIREMENTS

The following are requirements 1o be complied with:

1. Payment to or for the account of the grantors or mortgagors of the full consideration for the estate or
irberest to be Insured,

2. Instrument(s} creating the estate or Interest to be Insured must be properly execiited, delivered and
fiked fur record:

ﬁ Recordation of Lease or Memorandum thergof by and between the City of Mlami and Flagstone
Properties, LLC, & Delaware limited Hability company, P/ and suceessor by merger to Flagstone
Froperties LLC, 3 Florida Himited Hablity company, and Recordation of the Amended and Rastated
Lease Agresment or Memorandum thereof between the Clity of Miam and Flagstone Properties,

LLE, a Delaware limited llability company,

NOTE: The Company must be provided with a copy of the proposed Lease Agresment and
Memorandum and any Amendroants and any Amended and Restated Lease Agreements thereof.

BOTE: ‘?’h&ﬁampany resarves the right to review sald documents and reserves the right to make
any additions! requiremuents and/or exceptions as may be deemed neressary.

3. Broof of payraent of any oulstanding assessments Uy favor of Mlami-Dade CTounty, Florida, any special
taxing district and any munidpality, NOTE: If this requirement Is not satisfled the following

‘axception will appear on Schedule B;

- ny outstanding assessmaents in favor of Miami-Dade County, Florida, any specisl ’:axmg district snd
sy municipality.
;4. gmnf of payment of taxes and assessments levied by Miaml-Dade County for the yesr 2010 and prior
] if i g

. &, froof that there sre ne certifled or pending Hens or liens for water, sewer, solid wasts or gas charges.

&. Proof of proper Incarporation and continued gond standing of the Proposed Insured and a resohution
¢ authorizing the execution of the Lease or Mamorandum of Lease and Amended and Restated Lease

regulred at Item No. 2.A, above.

Resolution from the Chy of Miard authorizing the Lesse and Amended and Restated Lease and 3 letter
from the Clty of Miamid attorney confirming compliance with the Clty of Miamd charter and all other
,applicable laws regarding the aliznation of city property,

The amount of requested Insurance must be furnished and this Commitment is subject to such further
requirements and/or exceptions as may then be deemed necessary.

9, Affidavit from ity of Miami that the Lease recorded in Deed Book 2773, Page 350 has expired and is
rig longer in effect,

10, With regard o Flagstone Istand Gardens, LLC, a Delaware Imited Hability company, the following ig
ragquired:

&LTA Commitrent (5/17/06}
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SCHEDULE B SECTION T

REQUIREMENTS

] A, Satisfactory evidence must be furmished showing that said fimited Hahility company I8 currently
{ in good standing,

f {Note} Proof of the Issuance of the Certificate of Organization by the Secretary of State in the
avent sald company was formed prior to October 1, 1983,

8. A certified copy of the Articles of Organization and QOperating Agresment must be furnished
and the Company reserves the right to make additiona! reguirements and/or exceptions upon
raview of same.

- ar -

Record in the Public Records of Mlami-Dade County, Florida, a Certificate from the keeper of the
records of the company certifying:

1. Whether the management of the company Isfwas vested in the members or In the mansger(s);
2. The names and pogitions, If any, that the managing members have/had or the names of the
then active manager(s) of the company, on the date of the deed/mortgege to be Insured orof &
previously recorded desd,

L. Affidavit from the managing memberor the manager(s), whichever Is applicable, confirming
that there has been no dissolution of the company resulting frops transfery of member’s Interast,

or otherwise.

D. Satlsfactory evidence must be furnished showing thet ail of the corporste managing meambers
are in good standing in thelr state(s) of organization,

L 1. Termination of that Dedicatinn fled March 20, 1880 In Officlal Records Book 10695, Page 264 of the
Public Rerords of Miamib-Dade County, Florkda,

12 Proof that the Lease for the use of the "Asphait Hellcopter Landing Pad® has been terminated and that
no parky has the right to uze sald landing pad.

NOTE: Landing Pad Is depicted on survey,

13, Intentionstly deleted,

14 To terminate the notlce{s) of commencement racorded on February 17, 2011 in Official Becords Book
27581, Page 1112 and Notice of Commencement recorded August 16, 2011 In Official Records Book
27786, Page 4039, K I» recommended that the issulng sgent contact the underwriting
department at lsast 3-8 business days prior to closing to discuss regulirements, Each
situation iy considered on 2 casa-by-case basis. After the construction Hen risk has beon
evaiuated in scoordance with the guldelines contained in Underwriling Bulletin 201304
and approved by the Company, for each notlce of commancement referencad above, the

issuing agent mush
&. Record notive of termination together with a contractors final payment affidavit pursuant to

Section 713.132, Florids Statutes. The notice of termination must be sworn and subscribed 1o by the
appropriate party{ies) and be properly served upon the conlracior and each person who gave notlce

to owner,
ALTA Coromitrent (87177083
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SCHEDULE B SECTION I
REQUIREMENTS

b, Obtain final walvers and releases of llen from any flenors showing as unpald in the contractor's
final payment sffidavit,

. Provide origingl, signed copy of the Company's indemnity agreement to the underviriting
depariment,

d. Comply with any additional requirements deemed necsssary by the Company.

13, Reloase of the following:

Finat Default Judgment between Boach Tower LLC and Starwood Urban Retell XIII, LLC, Plaintiffs,
vs Flagstone Island Gardens LLC, a foreign limited Habllity company suthorized to conduct
business in the State of Florids d/b/a Flagstone Property Group, Mebmet Bayraktar, individually,
and Jusn Carlos Echaverria, Individually, Defendants, Casa No, 08-41142-C8-04, recorded July 15,
2008 in Official Records Book 28240, Page 1882; and Amended Final Default Judgment recorded
in Officlal Records Book 26947, Page 592: and Cartified Amended Final Defaull Judgment recorded

in Officlat Records Bock 26836, Page 1744,
Intentionally deleted,

Intentionally deleted,

1&. The Company will require & Survevor's Affidavit in recordable form selting out the following:

&,

Surveyor's credentials.
Surveyor's famillarity with the land.

That he/she has reviewed the legal attached as Exhible “A" {survey legal} and the legal of Tracts
A, B and C of the Plat of WATSON ISLAND SOUTHWEST, according to the plat thereof as recorded
frr Plat Book 166, Page 11 and acknowledges that there sre certain discrepancies i the distances

calls,
That by using acceptable Florida iand sumeyif;g techniques and location of the monumaents on the

groung has determined that the Exhibit & description and the aforementionad Tracts in the Blat
are one and the same parcels of land and that there are no gaps, gours, histus or ovarlaps.

17. Burveyor's Affidavit In recordable form setting pul ths foliowing:

A, Surveyor's credentials,

8. Surveyor's femilfarity with the lands In question.

C. That he/she has reviewed the legal description in that certain deed exscuted by The Trustees of
ghie Internal Improvemnent Fund of the State of Florlds in fovor of the City of Miam, Miami-Dade
County, Florida, Deed Number 18447, recorded In Desd Book 3130, Page 2870 of the Public
Records of Miami - Dade County, Florida,

ALTA Commltmant (6/17/08}
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REQUIREMERTS
D, That the property altached as Exhibit "A" {commilment) survey legal Hes entirely within the
boundaries of the lands described in the Deed from The Trustees of the Internal Improvament
Fund of the State of Fiorda to Tlty of Miami, Miami-Dade County, Florida, under Desd Number
18447 recorded in Officis! Records Book 3130, Page 257, Public Records of Miam! - Dade County,

Florida,

INFORMATIONAL NOTE: Of record are the following:
A. Intentionsily deleted.

B. Final Judgmant between Amaericas Medls Group World Wids, LLC and Figone, LLC, Flagstone Island
Fardens LLE, and Flagstone Development Corporation, Case No. 09-48388-CA-23, recorded June
8, 2011 in Officlal Records Boolk 27721, Page 3358,

In the evenl a certified Judgment relating to the aforementioned judgments is recorded, the
Company will reguire release of same.

18, INFORMATIONAL NOTE: Of record Is the following:

A. Settlement Stipulation between MUH Masse Schwelz (Basel) AG, Plaintiff, vs Flagstone Island
Gardens, LLC, Defendant, Case No. $0-58586 CA 10, recorded March 23, 2011 iIn Official Records

Book 27635, Page 2309,

in the svent a cartified Judgrment relating 10 the aforementioned Settlement Stipulation becomes 2
certified final judgment between the effective date of this commitment and the closing date of the
cortemplated Izasehold policy, the Company will require satisfaction of same,

19, Dismissal of Htigation with prejudive and discharge of the Lis Pendens filed In Case styled The Sleger
Suarez Architectural Pertnership, Inc., Plaintiff, vs. Flagstone Island Gardens, LLE, Defendant,, balng
Case No. 10-17476-CA08 In Miami-Dade County, Florida, as disclosed by Notice nf Lis Pendens
recorded in Official Records Book 27219, page 2625 on March 18, 2010, as re-recorded Notice of Lis
Pendens as Case No. 10-174676A01 In Officlal Records Book 2?246, ?age 1724 on AprB 12, 2010
and Motlcs of Lis Pendens under Case No. 10-17476 CA-08 recarded in Official Records Book 27721,
Page 3053 on June 14, 2011, as re~-recorded Notlce of Lis Pendens as Case No. 10-17467CADE in
Official Records Book 27732, Page 3489 on June 24, 2011 s affected by Magistrate’s Report and
Recommendation Denving mfendant‘s Amended Motlon to Dismiss recorded June 8, 2011 in Officlat
Records Book 27712, Page 538, as affocted by Maglstrate’s Report and Recormmendation Denying
Motion to Discharge recorded i Officlal Records Book 27861, Page 2203 and Magistrate's Report and
Revemmendation To Dismiss Amended Complaingd recorded in Official Records Book 27861, Pags

2287,

NOTE: The aforementioned case relates to Clalm of Lien in favor of The Sleger Suarex
Architectural Partnership, Inc. recorded March 20, 2009 in Offidal Records Book 267986, Page 548.

EMD OF SCHEDULE B -~ SECTION X
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SCHEDULE B SECTION 3%
EXCEPTIONS

Schedule B of the policy or policies to be Issued will contaln exceptions to the following matters unless the
same are disposed of to the satisfaction of the Compame

% 1. Defects, liens, encumbrances, adverse claims or other matters, If any, created, first appearing in the
public records or attaching subsequent to the effective date hereof but prior to the date the proposed
fnsured gsegulres for value of record the estale or interest or mortgage thereon covared by this

Commitment,
2. Taxes and assessmeants for the vear 2011 and subsequent years, which are not vet due and payable,

3. SBtandard Exceptions:

A, Easements, claims of easements, boundary line disputes, overiaps, encroachments or other matbers
riot shown by the public records which woutlld be disviosed by an accurate survey of the Land,

B. Rights or clalms of partiss in possesston not shows by the public recards,

<. Any Hen, or right to g Hen, for services, labor, or materials heretofore or hereafter furnished,
imposed by law and not shown by the public records. .

D. Taxes or assessments which are not shown as existing liens in the public records.

Any clalns that sry portion of the insured land iz soverelgn lands of the State of Florids, including
submerged, filled or artificlally exposed lands scoreted to such land,

Any flen provided by County Ordinance or by Chapter 153, Florida Statutes, In favor of any city, fown,
wvillage or port authority for unpald service charges for service by any water, sewar or 938 systam
suppiving the nsured fand.

&. Bullhead #ine as shown on the plat recorded in Plat Boolk 74, Page 4,

7. The property herelo described being artificlatly filed land in what was formerly navigable water is
subject to any and st rights of the United States government arising by reasons of the United States
governmernt control over navigable waters in the interest of navigation and commerce.

O, gas and mineral reservations and deed restrictions set forth in that Deed from The Trustees of the
Internal Improvement Fund to the City of Miami, Bled Aprit 11, 194% in Deed Boolk 3130, page 257 and
under Clerk's Flla No. Y-20810; release of right of entry recorded January 28, 3006 In Official Records
Book 34182, Page 104% and as noted In Surveyor's Affidavit recorded i Official Records Book 19468,
page 2496; as affected by Partisl Modification of Restrictions recorded April 18, 2000 in Officlal Records
Book 18072, page 4830 and Partial Madifications of Restrictions recorded March 18, 2005 in Offictal
Records Book 23181, Page 775 and Walver of Desd Restrictions recorded In Official Regords Book
10685, Page 267 and Walver recorded in Officlal Records Book 10695, Page 270 and Amended and
Restated Partial Modification of Restrictions Deed No. 19447-F recorded September 18, 2011, in Official
Records Book 27828, Page 3875 and as noted in Surveyor's ARTdavit recorded in Official Records Book
; Page {see ltem No. 17 of Schedule 8 Section 1),

a, Agresmant for Water Facliities filed March 13, 1998, In Official Records Book 18016, Page 2882,

ALTR Cornmitenent (8717708}
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BUHEDULE B SECTION X
EXCEPTIONS

10. Agreement for Sanitary Sewage Facilities fifed Spril 14, 1998, In OFficial Records Book 18058, Page 112,
11 Resolution No, 9823, filed January 18, 1989, in Official Records Book 186598, Page 1236,

12. Eagement In favor of the United Stetes of America, set forth in that Grant of Eagsement for Mlami Harbor
Turning Basin, filed April 22, 1963 in Officlal Records Book 3822, Page 751,

13. Intentionaily deleted,

14. Terms and conditions of that certaln unrecorded lease as evidenced by Memorandum of Lease axecuted
by and between the Clty of Mlami and Flagstone Island Gardens LLC, & Delaware limited Nabllity
company, dated . yeoorded i Offictal Records Book ., Page . ang
Amended and Restated Lease dated ... recorded . in Official Records Boolk e Page

. of the Public Records of Miami ~ Dade County, Florida.

15. Perpetusl Easement In favor of the Florida Department of Transportation fled March 13, 1998 In Official
Records Book 18018, Page 1181,

18, Terms of Biscayne Bay Manzgament Plan flled May 33, 1981 i Oficlal Records Book 11114, Page 822
and under Clerk's Flile Number 818-143810.

17. Riparian rights arg neither insured nor g:uarantefed, Title insured Iz anly to the mean high veater line,
The right, title or interest, f any, of the public to use any part of the land seaward of the most Inland of

any of the foilowing:

. The natural line of vegetation,
b, The mest extreme high water line.
%. The bulldhenad ling,

. Any other Hne which has been or which hereafler may be legally sstablished as relating to such public
use, .

18, Intentionally deleted.

1 & Intentionally deleted.

26, Intentionally deleted,

)2.1. Intentionally deleted,

22, Intentionally defeted.

23, Intentionally deleted.

24, Intertionally delated.

25, Intentionally deleted,

ALTS f:ﬁmmii:mant {wzmﬁs)
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SCHEDULE B SECTION XX
BUCEPTIONS
26. Terms, conditlons, essaments and restrictions appearing on the Plat of WATSON ISLAND SQUTHWEST,

ag recorded In Piat Book 168, Page 11,
27 Ontentionally deleted,

28, Notiflcation of an Extension to & Previously Approved Development of Regional Impact {DRI) Pursuant to
Subsection 3B0.06(18}{c}, Florida Statutes 2007, recorded September 8, 2008 In Officlal Records Book

26857, Page 217,

28, Notification of an Extension to a Previously Approved Development of Reglonal Impact (DRI} Pursuant to
Subsection 380.08{183(z}, Florkia Statutes 2007, recorded September 8§, 2008 in Qfﬂciai Records Book

28587, Page 223,

30. Restrictive Covenant Running With The Land In favor of Mlami- ﬁade County recorded November 8, 2008
in Officlal Records Bopk 26641, Page 4960,

31. Intentionally deleted.
32. Intentionally deleted,
33, Intentionally deleted.
34. Intentionally deleted.

%, Intentionally deleted.

36. Temporary Construction Easement Agreement (Parcels A, B & ) between the City of Miami and
Flagstone Island Gardens LLC, a Delaware imited Hablifty company, successor by merger to Flagstone
Properties LLC, a Florida imited Habillty company, recorded December 12, 2007 In Official Records Book

263102, page 2922; and First Amendment recorded December 12, 207 in Officiat Records Boole 26102,
page 3110; and Second Amendment recorded November 24, 2008 In Official Records Book 26662, Page

385,

37. Amended and Rastated Grant of Temporary Easement between City of Miami and Miami-Dade County
recorded November 13, 2007 In Official Records Book 26043, page 4535,

38 Amended and Restated Grant of Temporary Basemant In Tavor Mlami-Dade County recorded November
13, 2007 in Official Records Book 26043, page 4521,

39, Agreement for Water and Sanltary Sewage Facllities between Mlami-Dade County and City of Miami and
Filagstone Island Gardens, LLC recorded June 1, 2007 in Official Records Book 25664, page 680;
Addendum Number Gne to Agreamaent for Water and Sani tary Sewage Facllitles recorded ﬁéwemb@r 28,

2007 in Officisl Records Book 26070, page 268,
40 Intentionally deleted.
431 Intentionslly delsted.

42, Intentionally delated,
ALTA Commbiment {&/ 1‘?;’%}
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SCHEDULE B SECTION XX
EXCEPTIONS

43, Memorandum of Interlocal Agreement between City of Miami and Miami Sports and Exhibition Authority
recorded May 23, 2002 In Officisl Records Busk 20418, Page 718.

44, Intentionally deleted,
45, Intentionslly deleted.
45, Intentionally deleted.

47 Intentionally deleted,

48, Erivirorinental Resoures Peridt Notloe recorded Saptember 16, 2084 in OFicial Records Book 22645,
page 2361,

45, Intentionaily deleted.

50, South Road Permanent Easement Agreement {Farcal D) batweean City of dMilami and Flagstone Island
Gardans LLC recorded October §, 2008 in Official Records Book 26598, Page 1416; and First
Amendment South Road Permanent Fasement Agreement (Parcel D) and Adding 8 Temporary Essemant
thaersto recorded in Official Records Book 26588, Page 1429,

51. Submerged Args Permanent Maintenance Agreement (Parcel E} batwesn Clty of Miami and Flagstone
Istand Gardens LLC recorded October 6, 2008 in Cfficial Records Book 36558, Page 1447,

e, BEasermnent Agreament {Parcel G} between City of Miami snd Flagstong Island Gardens LLC recorded
Cctober §, 2008 in Officlsl Records Book 26598, Page 1473; First Amendment Entry Road Permanent
Easemant Agreement (Parcel G} and Adding Temporary Basement therelo recorded In Official Records

Book 26598, Page 1498,

%3, Flagstone Site Tersporary Pre-Development Basement Agreement {Parcel H} between Clty of Mlami snd
Flagstone Island Gardens LLC mcorded Oclober 8, 2008 in Officist Records Book 16528, Page 1507,

54, Intentionadly deleted.
55, intentionally deleted,

58, Intentionally Jelsted.

NOTE: The Company reserves the right to make further requirements and/or exceptions upon 1S review of
the proposed documents creating the estate or interest to be Insured or ptherwise ascertaining detsils of the

transaction,
NOTES ON STANDARD ENCEPTIONS:

tem 34 will be deleted from the pollcy vpon receipt of an accurate survey of the land scceptable to the
Compary. Ibems 3B, 3¢, snd 30 will be deleted from the policy upon receipt of an affidavit-Indemnity
acceptable to the Company, stating {1} who Is In possession of the land, (i1} whether Improvements to the
land have been made or are contemplated to commance prior to the date of cloging, which Improvements
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SCHEDULE B SECTION IZ -
EXCERTIONS
will not have been paid forin fmz prior to the closing, and (i) that there are no taxes or assessments which

#re not shown as existing Hens in the public teconds,

NOTE: All recording references in this commitment/policy shall refer to the public records of Mlami-Dade
County, Florida, unless otherwise noted.

NOTE: Section 1 {h) of the Conditions and Stipulations of the ALTA Owner's and Lessehold Loan Policies
(10717792 {With Florids Modiflcations), defines leasehold setate g3 foilows:

{h)} "Lessehold Estate™: The right of pussession for the term or terms described in Schedule A hersof subject
o any provisiang contained in the lsase which limit such right of possession.

NOTE: Inacrordance with Fiairida Statutes section 827.4131, please be advised that the Insured bereunder
may prasent Inquiries, obtaln information about coverage, or recelve assistance in reselving complaints, by
contacting Chicage Title Insurance Company, 15951 8W 4ist Streat Suite 800, Weston, FL 33334}

Talophong 854-217-1744,

Searched Byt Mike Riggs
END OF SCHEDULE B - SECTION 1T
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EXHIBIT A"

PARCEL 1 {LEASEHOLD)
UPLAND PARCEL:

That cortain pargel of land as described in Memorandum of Lease dated .., recorded in
Cfftcial Records Boolke ; Page » 85 amended by Amended and Restated Memorandum of Leased
dated ; recorded in Official Records Book ¢ Page , « Of the Public Records of
Miami ~ Dade County, Florlda, being more particularly described as follows:

Commancs at a point shown marked by an 5/8" dlameter Iron rod and Cap Stamped F.0.0.T., shown as
BT, Sta. 25+30 on the "Official Map of Location and Survey of a portion of Section 8708, designated ag
part of Btate Road A~1-4 in Dade County, Florida®, prepared by the State Road Departiment of the State of
Florida, as recorded In Map Book 56, at Page 71 of the Public Records of Dade County, Florida, Sald point
being the point of tangency of the original center ine of the Douglas MacArthur Causeway runnlng Easterly
and South Basterly from the Westeriy jimiis {West Bridge) of Walson Island as shown o Sheet 3 of the
State Road Department Right-of-Way Map, Section No, (B706-112) 87060-2117, revised March 25, 1958,
sald most Northerly curve having a radius of 1432.689 feet and a central angle of 62¢ 00" 00"; thence South
58 51" 26" Waest departing redially from said centerline a distance of 887,38 feet to a Projected Bulkhesad
fine; thenece North 17% 12" 21¥ West along sald bulkhead ling, 3 distance of 238.88 feet to the polnt and
place of beginning; thence North 179 12° 21" West continuing along said bulkhead ling & distance of 234,74
feet fo the Southerly right of way lne of State Read A-1-A, Douglas MacArthur Causeway; thence along
sald Scutherly right of way line the following courses and distances: South 89° 10° 55" East, 2 distance of
74.89 feet; thenoe North 86° 38 45" East, a distance of 87,31 feet o non<tangent curve concave to the
Northeast whose radial Bne bears North 38° 29 18" East having a radius of 160.00 feet and cantral angle
22° 09 28" thence slong s8id curve an ar:: fength of 61.88 feet; thence South 72° 40 15" Fast
continuing along said Southerly right of way ing 2 distence of 278.4% feat o g curve contave o the
Southwest having a radius of 800,00 feet and central angle of 46% 17" 38" thence slong sald curve an arg
fength of 484,79 feet to & polnt of tangency; thence South 26° 22° 36" East continuing alonyg the
Southwestorly right of way ling of State Rosd A-1-A, 3 distance of 186.59 feel; thenee South 542 07 397
Wast departing sald right of way line, a distance of 532,16 feet; thence North 35° 54° 03" West, a distance
of 132.74 feel; thence South 54% 07 39" Wast, a distance of 150,14 fest v the Point of Beginning.

PARCEL 2 {LEASEHOLD)
SUBMERGED LANDS PARCEL:

Commance ab a point shown marked by an 5/8" dismeter iron rod and Cap Stampsd F.ELO.T,, shown as
BT, Sta. 25450 on the "Official Map of Location and Survey of a portion of Section 8708, designated as
part of Siate Road A-1-A In Dade County, Florida®, prepared by the State Road Department of the State of
Florida, as recorded In Map Book 56, at Page 71 of the Public Records of Dade County, Florida. Sald point
hBeing the point of tangency of the orlginal center Hlne of the Dougles MacArthur Causeway running Easteriy
and South Basterly from.the Westerly limits {West Bridge) of Watson Isiand as shown on Shaet 3 of the
State Road Department Right-of-Way Map, Section No. (8706-112) 870560-2117, revised March 25, 1959,
said most Mortherly curve having o radius of 1432.6% fest and a central angle of 82° G0 007; thence South
5ge §1' 28" West departing radially from saild centeriing a distance of 987.36 feel to a Projected Bulkhead
Hing: thence Morth 17° 12 21% West along suid butkhaad line; a distance of 2338.88 fest to the peint and
place of beginning; thence South 49% 32' 57" West departing said bulichead fine a distance of 550,92 fest
to 8 point of Intersection of iines of turning basin it a3 established by U.8, Army Corps of engineers and
position by coordinates North 537 ,878.62 feet East $28,1358.22 feet (based on North Amaerican Datum
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EXHIBIT “A”
1983-MACSI) with the Northerly line of the Miami Main Ship Channel; thence North 31° 31 03'80" West,
along the limiks of sald tuming besin a distance of 428.44 feet to & point of intersection with the Bast right
of way line of the intracoastal waterway; thence North §3° 27' 54" West along said East right of way ine a
distance of 874,43 feet to 2 point of intersection with the Southerly right of way line of said Douglas
MacArthur Causeway, sald point of Intersection baing 2 point on a curve concave Southerly and having a
radius of 10,716,559 feet, a radial line o sald point besrs South 012 15° 15" East; thence run Rasterly for
387.48 feet along the arc of sald curve and along sald Southerly right of way line, through a central angle
of 02% 04" 177 10 2 point of tangency; thence South BE° 10° 85" East continuing Basterly along the sald
- Southerly right of way line, 3 distance of 32.06 feet more or less 1o & point of Intersection with an existing
buikhesd line; thence South 179 12' 21° Bast along sald bulkhead line a distance of 824.70 fest to the

point of beginning.

PARCEL 1 NOQW KNOWHN &5;

Tracts A, B and € of WATSON ISLAND SQUTHWEST, according to the plat thereof as recorded in Plat Book
166, Fage 13, of the Public Records of Miami + Dade Courntly, Forida.

ALTA Cammf:ment (&iz?;%}
iZeri1z : grlifivations}

gt ARVETICon Lant T1te AVIDTEGOR, ALl FIghis Fererved. Tho 166 OF s Form 1y reslrioted i
ST ticensees wnd ALTA monbess in good slanding sy of the dete of vae. All other uazs sy probithied
nrivited under Heonse from the Amerioan Lund Tite Associstion
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ALT.A COMMITMENT
CHICAGO TITLE ENS&R&%GE COMPANY
SCHEDILE A
' Oyfice File Number Effective Date Cormrnttment Number
{REY, 1211002 June g, 2002 FEBHRT. 0004
art 1:00 P4
1, Policy or Policies to be issued:
LEASEHOLD OWNER'S POLICY 1982
weith Flaride Modifications To be determined
Proposed insurecd:
Flagstone &mahd Gardens LLC, 3 Delavwary Himited Hability company
2.  Thes agtale of interest in the land describad or referred 1o in this Commitment andicovearad

harein is Fes Simple, and title thereto is at the effactive date hereof vested i
The Civy of Miamt, a municipst corporation {Fee Titleholdar}
Tha Land is described as follows:

PARCEL 12

T AKA EXHIBIT A1
Cornmence at a point shown marked by an 5/8° diameter iron rod and Cap Stampad

F.DUOT, shown as PT. Sta. 28+50 onvthe *Officlsl Map of Location and Burvey of a portion -
of Section 8708, designated as part of State Road A-1-4 In Dade County, Florida, preparad
by the State Roed Depantment of the State of Florids, as recorded in Map Book 88, at Page
71 of the Public Records of Dade County, Florida., Said point being the point of tangency of
the originat center fing of the Douglas Maclethiur Causeway running Easterly and South
Emstarly from the Wasterly limits {West Bridge) of Watson istand as shown on Sheet 3 of
the State Road Departrment Right-of-Way Map, Seotion No. (8708-112) 87080-2117.
revised March 25, 1958, seid most Northerly curve having a radius of 1432.69 feet and @
central angle of 62° 00 00 seconds® ; thence South 88° B1' 28" Wast departing radislly from
said cemnterline a distance of 887.38 fest to g Prolected Bulkhead lineg; thence borth 17° 12
21 West along said bulkhesd line, g distance of 338.86 feet 1o the pointand place of
beginning: thenee North 17712 21" Wast continuing slong said bulkbead line & distance of

© 824,70 feet 1o the Southerly right of way line of State Road A-1-A Douglas MacArthur

Causeway: thenoce along said Southerly right of way line the following courses and
distances: South B8 10 B8° Bast, a distance of 73.08 feer; thence North 88° 44° Q0" Bast, &
distance of 87.09 fest to non-tangent curve consave 1o the Northeast whoses radist line
bears North 39° 298 18° East having a radius of 180.00 fest and ventral angle of 22° 08 33%
thence aslong seid curve an are length of €1,.88 festy thenoe Southy 727 40D 18° East
continuing along ssid Southerly right of way line & distance of 276.48 feet; 1o & curve
soancave to the Southwast having a radius of 80000 fest and central angel of 48 17 38

Note: This Commiliment consists of inzant pages Isbeled in Schedule A,
Schedule B-Section 1, and Schedule B-Section 2. This Commitment is of 5o
forco and effect unteas aff schedules are Inguded, along with any Ridet pages
incorporated by refarences In the inser pages.

ARK 408 58
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ALTA. COMMITMENT
CHICAGO TITLE INSURANCE COMPANY
SCHEDULE A

thency glong said curve an are length of 484.78 fest 1 2 point of wngency; thence South
28° 22 38 Eest continuing along the southwasterly right of way line of State Boad A-1-4, &
digstancs of 198.89 feay; thence South B4® 07 38 Wast Departing Said right of way line, &
distance of 832,18 feet; thence North 35° 84' 03" Waest, a distance of 132.74 fest thence

" Bouth BSYOF 380 West, g distance of 180,14 feet 10 the polint of beginning.

PARCEL 2
ARA BXHIBIT A-2

Commenes 8t g point marked by an B/8" diameter ron rod and Cap Stamped F.D.O. T
shown as P, T, Sta, 28+50 on the "Officisl Map of Lacation and Buwrvey of 8 portion of,
Section 8708, designated as part of Siate Hoad A~1-A In Dade County, Florida®, prepared by
the State Rosd Department of the State of Florida, as recorded in Map Book B8, at.Page 71
of the Public Records of Dade County, Florida, Said point belng the point of tangenoy of the
original center ine of the Douglas MacArthur Causeway running Sssterly and South
Eastarly from the Westesrly limits {(West Bridge} of Watson Island as shown on Bhéet 3 of -
the State Road Departrment Right«of-iWay Map, Section No, {(B786-112) B7060-21%7,
‘revised March 28, 1869, sald most Northerly curve having 8 radius of 143289 feat and a
certral angle of §2° 00 00" thence South 59° 81' 28" Wast departing radially fromy saild
cantarting, & distance of 887.38 feut v & projected bulkhesd line; thance North 17 12 21
Wast along said butkhesd line, a distance of 238,88 feet 1o the point and placs of
baginning: thence South 48° 32' 87° West departing said bulkhead line a distance of BB0.82
fant (o 8 poirt of intersection of Hnes of turning basin Hmit a3 established by U8, Armyy
Corps of enginesrs and position by coordinates Morth §27,.878.82 feet, East 928,138,222 feey
{based on Morth - American Datum 1983-NACEA) thence North 31 03 80 Wast, along the
Hmits of said turring basin 2 distance of 428,44 faeat to 8 point of intersection with the East
right of way line of the intracoastal waterway; thence Morth 03° 27 54" West along said
East right of way line a distance of 874.43 feet to a point of intersection with the Southerly
right of way ling of said Douglas Maodrthur Taussway, sald point of Intersection being a
point on & curve gorcave Southerly end having a redius of 10.718.88 fest, 8 radial insw
said point bears South 01° 15 18 Eagy; thencs run Easterly for 387 .48 feet along the arc of.
said surve and along said Southerly right of way line, thmugh 2 cerral angle of 02° 04 17
to 2 point of tengency: thence South 88° 10 B5* £ast continuing Easterly along the said
Southerly right of way line, a distancs of 31.87 fest mors or lessto 8 point of intersection .
with an existing butkhead line; thence South 17° 12° 21" Bast a?mng sasx:i bulkhesd line g
disyance of 824.70 feet w the point of beginning,

Note: This Commitment consisis of Insert pages labeled In Schedule A,
Schedule B-Bagion 1, and Schedule B-Section 2. This Conwnliment is of no
force and affect uniass ait schadules are Includad, slong with smy Rider pages
incorporsied by reference In tha insert pages.
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AL.TA. COMMITMENT
CHICAGO TITLE INSURANCE COMPANY
SCHEDULE B - Section 1 :

Commitmernt Number

3

1
11

ARBY 4mB 8§

The following are reguirements 10 be complied with: -

instrurmentis! necessary 1o create the estate or interest 10 be Insured renast
be properly sxecuted, delivered and duly filed for record.

8} Recordation of Lease or Memorandum thereof by and between the City
of BMiami and Flagstone lgland Gardens LLC, & Delaware imited liability
COMPAY

N@T&: The Company must be provided with a copy of the proposed Lease
Agresmer and Memorandum thereof and reserves the right 1o asdd
raguirarnents andfor excaptions,

Payment of the full congideration to, or for the acoount of, the grantors or:
MOriganors,

Payimant of all taxes, charges, assassments, lavied and assessed againstr
subiest premises, which are dug and payable.

Proof of payment of real property taxes for the year 2001 and all yesrs
prior tharsto.

Proof of payment of any and all munipipsl llens which mey be due ang
payable, and Hens for water, sewer and gas service, )

INTENTIONALLY DELETED.

Upon receiot of 2 Non-Lien and FPossession Affidavit pursuant 1o Chapter
B27.7842 Florids Statutes all exception ag 10 mechanic’s liens and persons
in possession shall be deleted. The Palicies issued hereunder will be
sublact o a Special Excention for the rights of parties disclosed by said
affidavit.

Proof of proper ncorporation and continued good starding of the Proposed
insured and & resolution authorizing the execution of the lease or
mamorandum of lsage reguired at iterm Mo, 1{a} above.

Waiver of dead restrictions set forth in that desd from The Trustess of the
internsl improvemsnt Fund FTHFY Dead Do, 180447, filed April 11, 1848 In
Dewd Book 3130, pags 257, Clerk's File No. Y-20810, and releass of the
right of entry with respact 1o the ol gas and miners! reservations set forth
in the deed,

INTENTIONALLY DELETED.

Resolution from the City of Mismi suthorizing the lease and a letter from
the City of Miami attormey sonfirming sompliancs with the City of Miami
charter and ail other applicable laws regarding the slienation of city
DrOpany.




12

13

T4

18

18

17

ARAY 40838

ALTA. COMMITMENT
CHICAGO TITLE INSURANCE COMPANY
SCHEDULE B -~ Sgction 1

The amount of reguested insurance must be furnished and this
Commitment is subject 10 such further requiraments &ndfm gxceptions as

may then be dearmad necessary.

Affidavit from City of Miami that the Lesse recorded in Deead Bopk 2778,
Pagse 3890 has expired and iz no longer in effect.

LLE requiremant for Flsgstone island Gardens LLC, a Delawara lirmited
Habillity company siong with authorization to transact business in Florida,

Termination of that Dedication filed March 20, 1880 in Officlsl Records
Book 106888, Page 2684 of the Pubilic Records of Miami - Dade County,
Fiorida,

Release or tarmination of Deed Restrictions, conditionatly walving deed
restrictions at Deed Book 3130, Page 267, filed March 20, 1880 in Official,
Records Book 10885, Page 270,

Froof that the Lease Tor the use of the “Asphait MHellcopter Landing Padglt

has been terminated and that no party has the right 1o use said landing
pad. .

PMote:  Landing Fad deploted on survey,

NOTE: All of the recording information cortained herein refors to the Public
Records of Mlami-Dade County, Florkda, unless otherwise Indicated.

End of Bchedule B ~ Section 1

300204802
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ALT.A, COMMITMENT
CHICAGO TITLE INSURANCE COMPANY
SCHEDULE B - Section 2
Cormmitmant Number
i, Schadule B of the policy or policies to be issuasd will contain exceptions 1o the
following matters unisss the same are disposed of to tha satisfaction of the

Company,

3 Detecis, lens, encumbrances, adverse claims or other matters, if any,
cragted, first appearing in the Public Records or attaching subsegquent to
the affective date hereof but prior 1o the date the proposed insured ;
acquires for value of record the estate or intarest or mortgage thereon
covared by this Commitment.

2 Standard Excepntiong:

a. Rights or claims of parties in possession not shown by the Public
Racords.

b INTENTIONALLY DELETED

. INTENTIONALLY RELETRD |

d. Any lien, or right to a an, for servics, labor, or material heretoforear ».
hereafter furnished, imposed by law and not shown by the Public Records.
8. Taxes or special assessmenms which are not shown as exigting liens: by
the Public Becords.

{. Any claim that any partion of sald lands are soversign lands of the Giste
of Florida, including submerged, filled or artificially exposed lands and
fands scoretsd to such lands.

g. Taxes and assessments for the year 2001 and subseciuent vears.

3 Swesndard sxceptions (b)Y and {¢) may be removaed from the policy when a =
) satisfactory survey and surveyors report and inspection of the preomises Is
made,

&4 Standard sxceptions {a) and {d} may be removed upon receipt of &
satisfactory affidevit-indemnity from the party showry in title and in
possession stating who is in possesgsion of the lands and whaether there
are Improvaments being made at dats of sommiitment or contemplated o
cranrnencs prior 1o the date of closing which will not have been paid for in
full prior to the closing. ‘

& Bulkhead ling as showr on the plat recorded in Plat Book 74, Pagse 4.
&  The property herein described being artificia aily fitted land in what wasg
formerly navigable water is subject 10 any and sll rights of the United

States governrment arising by raasons of the United States government
control over navigable waters in ths interest of navigation and commaerce.

7 G, gas and mineral reservations as set forth in that Deed from The

7N Trustees of the Internal Improvemernt Fund to the Civy of Miami, filed April
S J 11. 1948 in Deed Book 3130, page 257 and under Clerk's File No. Y-28810.
‘ Note: The right of entry has been relessed pursuanmt to { to be filled in L

8 Agresment for Water Facilities filad March 13, 1988, in Official Records
Book 18018, Page 2892,

HOYE: O fone policles; funior and subsdinats matiers, if sny, will rot b refisciad Iy Schnduls 8.

SARBL TN
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ALTA. COMMITMENT :

CHICAGO TITLE INSURANCE COMPANY
SCHEDULE B - Section 2

2  Agresrment for Sanitary Sewage Facilities filed April 14, 1888, in Official
Records Book 18088, Page 112,

10 Resclution Mo, 88-23, filed January 18, ‘iQQQ irv Official Fecords Book
18898, Page 1238,

11 INTENTIONALLY DELETED.
12 INTENTHONALLY DELETED.
13 INTENTIONALLY DELETED.

14 Easement in favor of the United $tates of America set forth in that Grant of
Easement for Miami Marbor Turning Basin, filed ﬂ\pn? 22, 1883, in Official
Records Book 3822, Pags 781,

18 INTENTIOMALLY DELETED.
18 INTENTIONALLY DELETED.
17 INTENTIONALLY DELETED.
18 INTENTIONALLY DELETED.

18 INTENTIONALLY DELETED,

20 Terms and conditions of that Lease exeouted by and batween the Chy of
Miami and Flagstone island Gardens LLC, a Delavvare limited liability
company, dated ard filed . i Official Records Book . Page

21 INTENTIONALLY DELETED.

22 Perpetual Epsement in favor of the Florida Department of Transportation
fitedd March 13, 1998 in Oficial Records Book 18018, Page 1181,

23 The survey drawn by Weldener Surveving and Mapping PA under Project
# 1712, dated Jaly 11, 2002 disdleses encroachment of curbing onto that
FROT Basement in Official Records Book 18018, page 1181 atthe
Moarthern portion of the property slong with any easemants arising from
thoss sanitary sewer manholes, sanitary sewer ling, overhead utlities,
water lines and tight poles running throughout the upland paved.

Irformational Note:

Terms of Biscayne Bay Management Plan filed May 28, 1884 in Official
Records Book 11114, page 822 and under Clerk's File No, S81R-143810.

Noter Stardarg Exception 20 of Schedule B - Section 2 is hersby gslered.

Note: The following endorsements will be issued with the finsgl policies:
LGN

Atz 498 55 NOTE: Owniown policles, jualer and subordinaly maldes, I any, wil not be rbfisciad v Sehaduls B
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CALTA COMBMITRMENTY
CHICAGO TITLE INSURANCE COMPANY
SCHEDULE B -Sectlion 2

Navigstionag! Servitude
ALTA 134

OW/INER:
ALTA 13
Mavigational Servitude

End of Schedule B - Section 2

R HOTE: Onloan poliches, junior snd subostingls matters, f any, will not be refactsd In Sehetiis B,



CHICAGO TITLE INSURANCE COMPANY
REPORT TO AGENTS ON STATUS OF TITLE "

NUMBER: 300204802

T Michelle Vazgusz-RPineda
. Shutts & Bowen, LLP
1500 Miarmi Center
201 8 Biscayns Bivd
P, Fiorids 3313%

{REV. 12/10/023}

This report on the status of ttle is heing furnished at vour raguest to assist in the
preparation of & CHICAGD TITLE INSURANCE COMPANY {the Company) title insurance
commitment and policy to be issued by your office. Only the results of an axaminaton
of the record titie ars reflacted herain,

After you have ravievead this report, you must still -

{a} Auded requirements 10 Schedgule “BY vou find necessary from vour analysis of the
prasent transastion,

surveys, prior ttle evidence and excentions 1 Schedude B refleCting matters vou
rmay have actusl

knereviadge of which are not slrsady shown in Schedule B

{b} Review the trangacstion in sooordance with criteria discussed in the Standard
Linderwriting Risk saction of the Underwriting Guids.

{c} H the amount of the policy{ies) 1o be issued excesd your agenoy Himits, oblain
written authorization 1o issue the commiitment from the Cormipany. This reportis
NOT authorization 1o issue the commitment.

This report has been furnished 1o you in a forrmat that will allow for part of it to be used
as the inserns for the title insurance cormmitment 10 be issued. You will nesd to
complate Schedule & az vwell as add any additions! reguiremants you deem necessary as
@ rasull of the sbove. You must kesp a copy of the entire report inyour file,

This report consists of the following:
This leader shest
Schedula &
Scheduls B - Section 1
Schadule B - Ssction 2

NOTE: Persona! property tax information has NOT been searched,

THIS REPORT I8 PROVIDED FOR <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>